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§ 296. Unlawful discriminatory practices. 
 
 

1.  It shall be an unlawful discriminatory practice: 

(a)  For an employer or licensing agency, because of an individual’s age, race, creed, color, national origin, sexual 

orientation, gender identity or expression, military status, sex, disability, predisposing genetic characteristics, 

familial status, marital status, or status as a victim of domestic violence, to refuse to hire or employ or to bar or to 

discharge from employment such individual or to discriminate against such individual in compensation or in 

terms, conditions or privileges of employment. 

(b)  For an employment agency to discriminate against any individual because of age, race, creed, color, national 

origin, sexual orientation, gender identity or expression, military status, sex, disability, predisposing genetic 

characteristics, familial status, or marital status, in receiving, classifying, disposing or otherwise acting upon 

applications for its services or in referring an applicant or applicants to an employer or employers. 

(c)  For a labor organization, because of the age, race, creed, color, national origin, sexual orientation, gender 

identity or expression, military status, sex, disability, predisposing genetic characteristics, familial status, or 

marital status of any individual, to exclude or to expel from its membership such individual or to discriminate in 

any way against any of its members or against any employer or any individual employed by an employer. 

(d)  For any employer or employment agency to print or circulate or cause to be printed or circulated any 

statement, advertisement or publication, or to use any form of application for employment or to make any inquiry 

in connection with prospective employment, which expresses directly or indirectly, any limitation, specification 

or discrimination as to age, race, creed, color, national origin, sexual orientation, gender identity or expression, 

military status, sex, disability, predisposing genetic characteristics, familial status, or marital status, or any intent 

to make any such limitation, specification or discrimination, unless based upon a bona fide occupational 

qualification; provided, however, that neither this paragraph nor any provision of this chapter or other law shall be 

construed to prohibit the department of civil service or the department of personnel of any city containing more 

than one county from requesting information from applicants for civil service examinations concerning any of the 

aforementioned characteristics, other than sexual orientation, for the purpose of conducting studies to identify and 

resolve possible problems in recruitment and testing of members of minority groups to insure the fairest possible 

and equal opportunities for employment in the civil service for all persons, regardless of age, race, creed, color, 

national origin, sexual orientation or gender identity or expression, military status, sex, disability, predisposing 

genetic characteristics, familial status, or marital status. 

(e)  For any employer, labor organization or employment agency to discharge, expel or otherwise discriminate 

against any person because he or she has opposed any practices forbidden under this article or because he or she 

has filed a complaint, testified or assisted in any proceeding under this article. 

(f)  Nothing in this subdivision shall affect any restrictions upon the activities of persons licensed by the state 

liquor authority with respect to persons under twenty-one years of age. 

(g)  For an employer to compel an employee who is pregnant to take a leave of absence, unless the employee is 

prevented by such pregnancy from performing the activities involved in the job or occupation in a reasonable 

manner. 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00-1&context=1000516


Page 2 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

(h)  For an employer, licensing agency, employment agency or labor organization to subject any individual to 

harassment because of an individual’s age, race, creed, color, national origin, sexual orientation, gender identity 

or expression, military status, sex, disability, predisposing genetic characteristics, familial status, marital status, 

domestic violence victim status, or because the individual has opposed any practices forbidden under this article 

or because the individual has filed a complaint, testified or assisted in any proceeding under this article, regardless 

of whether such harassment would be considered severe or pervasive under precedent applied to harassment 

claims. Such harassment is an unlawful discriminatory practice when it subjects an individual to inferior terms, 

conditions or privileges of employment because of the individual’s membership in one or more of these protected 

categories. The fact that such individual did not make a complaint about the harassment to such employer, 

licensing agency, employment agency or labor organization shall not be determinative of whether such employer, 

licensing agency, employment agency or labor organization shall be liable. Nothing in this section shall imply that 

an employee must demonstrate the existence of an individual to whom the employee’s treatment must be 

compared. It shall be an affirmative defense to liability under this subdivision that the harassing conduct does not 

rise above the level of what a reasonable victim of discrimination with the same protected characteristic or 

characteristics would consider petty slights or trivial inconveniences. 

1-a.  It shall be an unlawful discriminatory practice for an employer, labor organization, employment agency or any 

joint labor-management committee controlling apprentice training programs: 

(a)  To select persons for an apprentice training program registered with the state of New York on any basis other 

than their qualifications, as determined by objective criteria which permit review; 

(b)  To deny to or withhold from any person because of race, creed, color, national origin, sexual orientation, 

gender identity or expression, military status, sex, age, disability, familial status, or marital status, the right to be 

admitted to or participate in a guidance program, an apprenticeship training program, on-the-job training program, 

executive training program, or other occupational training or retraining program; 

(c)  To discriminate against any person in his or her pursuit of such programs or to discriminate against such a 

person in the terms, conditions or privileges of such programs because of race, creed, color, national origin, 

sexual orientation, gender identity or expression, military status, sex, age, disability, familial status or marital 

status; 

(d)  To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to use 

any form of application for such programs or to make any inquiry in connection with such program which 

expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, color, national 

origin, sexual orientation, gender identity or expression, military status, sex, age, disability, familial status or 

marital status, or any intention to make any such limitation, specification or discrimination, unless based on a 

bona fide occupational qualification. 

2.   

(a)  It shall be an unlawful discriminatory practice for any person, being the owner, lessee, proprietor, manager, 

superintendent, agent or employee of any place of public accommodation, resort or amusement, because of the 

race, creed, color, national origin, sexual orientation, gender identity or expression, military status, sex, disability 

or marital status of any person, directly or indirectly, to refuse, withhold from or deny to such person any of the 

accommodations, advantages, facilities or privileges thereof, including the extension of credit, or, directly or 

indirectly, to publish, circulate, issue, display, post or mail any written or printed communication, notice or 

advertisement, to the effect that any of the accommodations, advantages, facilities and privileges of any such 

place shall be refused, withheld from or denied to any person on account of race, creed, color, national origin, 

sexual orientation, gender identity or expression, military status, sex, disability or marital status, or that the 

patronage or custom thereat of any person of or purporting to be of any particular race, creed, color, national 

origin, sexual orientation, gender identity or expression, military status, sex or marital status, or having a 

disability is unwelcome, objectionable or not acceptable, desired or solicited. 

(b)  Nothing in this subdivision shall be construed to prevent the barring of any person, because of the sex of such 

person, from places of public accommodation, resort or amusement if the division grants an exemption based on 
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bona fide considerations of public policy; nor shall this subdivision apply to the rental of rooms in a housing 

accommodation which restricts such rental to individuals of one sex. 

(c)  For the purposes of paragraph (a) of this subdivision, “discriminatory practice” includes: 

(i)  a refusal to make reasonable modifications in policies, practices, or procedures, when such modifications 

are necessary to afford facilities, privileges, advantages or accommodations to individuals with disabilities, 

unless such person can demonstrate that making such modifications would fundamentally alter the nature of 

such facilities, privileges, advantages or accommodations; 

(ii)  a refusal to take such steps as may be necessary to ensure that no individual with a disability is excluded 

or denied services because of the absence of auxiliary aids and services, unless such person can demonstrate 

that taking such steps would fundamentally alter the nature of the facility, privilege, advantage or 

accommodation being offered or would result in an undue burden; 

(iii)  a refusal to remove architectural barriers, and communication barriers that are structural in nature, in 

existing facilities, and transportation barriers in existing vehicles and rail passenger cars used by an 

establishment for transporting individuals (not including barriers that can only be removed through the 

retrofitting of vehicles or rail passenger cars by the installation of a hydraulic or other lift), where such 

removal is readily achievable; 

(iv)  where such person is a local or state government entity, a refusal to remove architectural barriers, and 

communication barriers that are structural in nature, in existing facilities, and transportation barriers in 

existing vehicles and rail passenger cars used by an establishment for transporting individuals (not including 

barriers that can only be removed through the retrofitting of vehicles or rail passenger cars by the installation 

of a hydraulic or other lift), where such removal does not constitute an undue burden; except as set forth in 

paragraph (e) of this subdivision; nothing in this section would require a public entity to: necessarily make 

each of its existing facilities accessible to and usable by individuals with disabilities; take any action that 

would threaten or destroy the historical significance of an historic property; or to make structural changes in 

existing facilities where other methods are effective in achieving compliance with this section; and 

(v)  where such person can demonstrate that the removal of a barrier under subparagraph (iii) of this 

paragraph is not readily achievable, a failure to make such facilities, privileges, advantages or 

accommodations available through alternative methods if such methods are readily achievable. 

(d)  For the purposes of this subdivision: 

(i)  “Readily achievable” means easily accomplishable and able to be carried out without much difficulty or 

expense. In determining whether an action is readily achievable, factors to be considered include: 

(A)  the nature and cost of the action needed under this subdivision; 

(B)  the overall financial resources of the facility or facilities involved in the action; the number of 

persons employed at such facility; the effect on expenses and resources or the impact otherwise of such 

action upon the operation of the facility; 

(C)  the overall financial resources of the place of public accommodation, resort or amusement; the 

overall size of the business of such a place with respect to the number of its employees; the number, type 

and location of its facilities; and 

(D)  the type of operation or operations of the place of public accommodation, resort or amusement, 

including the composition, structure and functions of the workforce of such place; the geographic 

separateness, administrative or fiscal relationship of the facility or facilities in question to such place. 

(ii)  “Auxiliary aids and services” include: 

(A)  qualified interpreters or other effective methods of making aurally delivered materials available to 

individuals with hearing impairments; 

(B)  qualified readers, taped texts or other effective methods of making visually delivered materials 

available to individuals with visual impairments; 
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(C)  acquisition or modification of equipment or devices; and 

(D)  other similar services and actions. 

(iii)  “Undue burden” means significant difficulty or expense. In determining whether an action would result 

in an undue burden, factors to be considered shall include: 

(A)  The nature and cost of the action needed under this article; 

(B)  The overall financial resources of the site or sites involved in the action; the number of persons 

employed at the site; the effect on expenses and resources; legitimate safety requirements that are 

necessary for safe operation, including crime prevention measures; or the impact otherwise of the action 

upon the operation of the site; 

(C)  The geographic separateness, and the administrative or fiscal relationship of the site or sites in 

question to any parent corporation or entity; 

(D)  If applicable, the overall financial resources of any parent corporation or entity; the overall size of 

the parent corporation or entity with respect to the number of its employees; the number, type, and 

location of its facilities; and 

(E)  If applicable, the type of operation or operations of any parent corporation or entity, including the 

composition, structure, and functions of the workforce of the parent corporation or entity. 

(iv)  “Reasonable modifications in policies, practices, procedures” includes modification to permit the use of 

a service animal by a person with a disability, consistent with federal regulations implementing the 

Americans with Disabilities Act, Title III, at 28 CFR 36.302(c). 

(e)  Paragraphs (c) and (d) of this subdivision do not apply to any air carrier, the National Railroad Passenger 

Corporation, or public transportation facilities, vehicles or services owned, leased or operated by the state, a 

county, city, town or village, or any agency thereof, or by any public benefit corporation or authority. 

2-a.  It shall be an unlawful discriminatory practice for the owner, lessee, sub-lessee, assignee, or managing agent of 

publicly-assisted housing accommodations or other person having the right of ownership or possession of or the right 

to rent or lease such accommodations: 

(a)  To refuse to sell, rent or lease or otherwise to deny to or withhold from any person or group of persons such 

housing accommodations because of the race, creed, color, disability, national origin, sexual orientation, gender 

identity or expression, military status, age, sex, marital status, lawful source of income or familial status of such 

person or persons, or to represent that any housing accommodation or land is not available for inspection, sale, 

rental or lease when in fact it is so available. 

(b)  To discriminate against any person because of his or her race, creed, color, disability, national origin, sexual 

orientation, gender identity or expression, military status, age, sex, marital status, lawful source of income or 

familial status in the terms, conditions or privileges of any publicly-assisted housing accommodations or in the 

furnishing of facilities or services in connection therewith. 

(c)  To cause to be made any written or oral inquiry or record concerning the race, creed, color, disability, national 

origin, sexual orientation, gender identity or expression, membership in the reserve armed forces of the United 

States or in the organized militia of the state, age, sex, marital status, lawful source of income or familial status of 

a person seeking to rent or lease any publicly-assisted housing accommodation; provided, however, that nothing 

in this subdivision shall prohibit a member of the reserve armed forces of the United States or in the organized 

militia of the state from voluntarily disclosing such membership. 

(c-1)To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to use 

any form of application for the purchase, rental or lease of such housing accommodation or to make any record or 

inquiry in connection with the prospective purchase, rental or lease of such a housing accommodation which 

expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, color, national 

origin, sexual orientation, gender identity or expression, military status, sex, age, disability, marital status, lawful 

source of income or familial status, or any intent to make any such limitation, specification or discrimination. 
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(d)   

(1)  To refuse to permit, at the expense of the person with a disability, reasonable modifications of existing 

premises occupied or to be occupied by the said person, if the modifications may be necessary to afford the 

said person full enjoyment of the premises, in conformity with the provisions of the New York state uniform 

fire prevention and building code, except that, in the case of a rental, the landlord may, where it is reasonable 

to do so, condition permission for a modification on the renter’s agreeing to restore the interior of the 

premises to the condition that existed before the modification, reasonable wear and tear excepted. 

(2)  To refuse to make reasonable accommodations in rules, policies, practices, or services, when such 

accommodations may be necessary to afford a person with a disability equal opportunity to use and enjoy a 

dwelling, including the use of an animal as a reasonable accommodation to alleviate symptoms or effects of a 

disability, and including reasonable modification to common use portions of the dwelling, or 

(3)  In connection with the design and construction of covered multi-family dwellings for first occupancy 

after March thirteenth, nineteen hundred ninety-one, a failure to design and construct dwellings in accordance 

with the accessibility requirements of the New York state uniform fire prevention and building code, to 

provide that: 

(i)  The public use and common use portions of the dwellings are readily accessible to and usable by 

disabled persons with disabilities; 

(ii)  All the doors are designed in accordance with the New York state uniform fire prevention and 

building code to allow passage into and within all premises and are sufficiently wide to allow passage by 

persons in wheelchairs; and 

(iii)  All premises within covered multi-family dwelling units contain an accessible route into and 

through the dwelling; light switches, electrical outlets, thermostats, and other environmental controls are 

in accessible locations; there are reinforcements in the bathroom walls to allow later installation of grab 

bars; and there are usable kitchens and bathrooms such that an individual in a wheelchair can maneuver 

about the space, in conformity with the New York state uniform fire prevention and building code. 

(e)  Nothing in this subdivision shall restrict the consideration of age in the rental of publicly-assisted housing 

accommodations if the division grants an exemption based on bona fide considerations of public policy for the 

purpose of providing for the special needs of a particular age group without the intent of prejudicing other age 

groups. 

(f)  Nothing in this subdivision shall be deemed to restrict the rental of rooms in school or college dormitories to 

individuals of the same sex. 

2-b.  [Repealed] 

3.   

(a)  It shall be an unlawful discriminatory practice for an employer, licensing agency, employment agency or 

labor organization to refuse to provide reasonable accommodations to the known disabilities, or pregnancy-related 

conditions, of an employee, prospective employee or member in connection with a job or occupation sought or 

held or participation in a training program. 

(b)  Nothing contained in this subdivision shall be construed to require provision of accommodations which can 

be demonstrated to impose an undue hardship on the operation of an employer’s, licensing agency’s, employment 

agency’s or labor organization’s business, program or enterprise. 

In making such a demonstration with regard to undue hardship the factors to be considered include: 

(i)  The overall size of the business, program or enterprise with respect to the number of employees, number 

and type of facilities, and size of budget; 

(ii)  The type of operation which the business, program or enterprise is engaged in, including the composition 

and structure of the workforce; and 

(iii)  The nature and cost of the accommodation needed. 
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(c)  There are two paragraphs (c). Nothing in this subdivision regarding “reasonable accommodation” or in the 

chapter of the laws of two thousand fifteen which added this paragraph shall alter, diminish, increase, or create 

new or additional requirements to accommodate protected classes pursuant to this article other than the additional 

requirements as explicitly set forth in such chapter of the laws of two thousand fifteen. 

(c)  There are two paragraphs (c). The employee must cooperate in providing medical or other information that is 

necessary to verify the existence of the disability or pregnancy-related condition, or that is necessary for 

consideration of the accommodation. The employee has a right to have such medical information kept 

confidential. 

3-a.  It shall be an unlawful discriminatory practice: 

(a)  For an employer or licensing agency to refuse to hire or employ or license or to bar or to terminate from 

employment an individual eighteen years of age or older, or to discriminate against such individual in promotion, 

compensation or in terms, conditions, or privileges of employment, because of such individual’s age. 

(b)  For any employer, licensing agency or employment agency to print or circulate or cause to be printed or 

circulated any statement, advertisement or publication, or to use any form of application for employment or to 

make any inquiry in connection with prospective employment, which expresses, directly or indirectly, any 

limitation, specification or discrimination on account of age respecting individuals eighteen years of age or older, 

or any intent to make any such limitation, specification, or discrimination. 

(c)  For any employer, licensing agency or employment agency to discharge or otherwise discriminate against any 

person because he or she has opposed any practices forbidden under this article or because he or she has filed a 

complaint, testified or assisted in any proceeding under this article. 

(d)  Notwithstanding any other provision of law, no employee shall be subject to termination or retirement from 

employment on the basis of age, except where age is a bona fide occupational qualification reasonably necessary 

to the normal operation of a particular business, where the differentiation is based on reasonable factors other than 

age, or as otherwise specified in paragraphs (e) and (f) of this subdivision or in article fourteen-A of the 

retirement and social security law. 

(e)  Nothing contained in this subdivision or in subdivision one of this section shall be construed to prevent the 

compulsory retirement of any employee who has attained sixty-five years of age, and who, for a two-year period 

immediately before retirement, is employed in a bona fide executive or a high policymaking position, if such 

employee is entitled to an immediate nonforfeitable annual retirement benefit from a pension, profit-sharing, 

savings, or deferred compensation plan, or any combination of such plans, of the employer of such employee, 

which equals, in the aggregate, at least forty-four thousand dollars; provided that for the purposes of this 

paragraph only, the term “employer” includes any employer as otherwise defined in this article but does not 

include (i) the state of New York, (ii) a county, city, town, village or any other political subdivision or civil 

division of the state, (iii) a school district or any other governmental entity operating a public school, college or 

university, (iv) a public improvement or special district, (v) a public authority, commission or public benefit 

corporation, or (vi) any other public corporation, agency, instrumentality or unit of government which exercises 

governmental power under the laws of the state. In applying the retirement benefit test of this paragraph, if any 

such retirement benefit is in a form other than a straight life annuity with no ancillary benefits, or if employees 

contribute to any such plan or make rollover contributions, such benefit shall be adjusted in accordance with rules 

and regulations promulgated by the division, after an opportunity for public hearing, so that the benefit is the 

equivalent of a straight life annuity with no ancillary benefits under a plan to which employees do not contribute 

and under which no rollover contributions are made. 

(f)  Nothing contained in this subdivision, in subdivision one of this section or in article fourteen-A of the 

retirement and social security law shall be construed to prevent the compulsory retirement of any employee who 

has attained seventy years of age and is serving under a contract for unlimited tenure, or a similar arrangement 

providing for unlimited tenure, at a nonpublic institution of higher education. For purposes of such subdivisions 

or article, the term “institution of higher education” means an educational institution which (i) admits as regular 

students only persons having a certificate of graduation from a school providing secondary education, or the 

recognized equivalent of such a certificate, (ii) is lawfully authorized to provide a program of education beyond 
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secondary education, and (iii) provides an educational program for which it awards a bachelor’s degree or 

provides not less than a two-year program which is acceptable for full credit toward such a degree. 

(g)  In the event of a conflict between the provisions of this subdivision and the provisions of article fourteen-A of 

the retirement and social security law, the provisions of article fourteen-A of such law shall be controlling. 

But nothing contained in this subdivision, in subdivision one of this section or in article fourteen-A of the retirement 

and social security law shall be construed to prevent the termination of the employment of any person who, even upon 

the provision of reasonable accommodations, is physically unable to perform his or her duties or to affect the 

retirement policy or system of any employer where such policy or system is not merely a subterfuge to evade the 

purposes of said subdivisions or said article; nor shall anything in such subdivisions or such article be deemed to 

preclude the varying of insurance coverages according to an employee’s age. 

The provisions of this subdivision shall not affect any restriction upon the activities of persons licensed by the state 

liquor authority with respect to persons under twenty-one years of age. 

3-b.  It shall be an unlawful discriminatory practice for any real estate broker, real estate salesperson or employee or 

agent thereof or any other individual, corporation, partnership or organization for the purpose of inducing a real estate 

transaction from which any such person or any of its stockholders or members may benefit financially, to represent 

that a change has occurred or will or may occur in the composition with respect to race, creed, color, national origin, 

sexual orientation, gender identity or expression, military status, sex, disability, marital status, or familial status of the 

owners or occupants in the block, neighborhood or area in which the real property is located, and to represent, directly 

or indirectly, that this change will or may result in undesirable consequences in the block, neighborhood or area in 

which the real property is located, including but not limited to the lowering of property values, an increase in criminal 

or anti-social behavior, or a decline in the quality of schools or other facilities. 

4.  It shall be an unlawful discriminatory practice for an educational institution to deny the use of its facilities to any 

person otherwise qualified, or to permit the harassment of any student or applicant, by reason of his race, color, 

religion, disability, national origin, sexual orientation, gender identity or expression, military status, sex, age or marital 

status, except that any such institution which establishes or maintains a policy of educating persons of one sex 

exclusively may admit students of only one sex. 

5.   

(a)  It shall be an unlawful discriminatory practice for the owner, lessee, sub-lessee, assignee, or managing agent 

of, or other person having the right to sell, rent or lease a housing accommodation, constructed or to be 

constructed, or any agent or employee thereof: 

(1)  To refuse to sell, rent, lease or otherwise to deny to or withhold from any person or group of persons such 

a housing accommodation because of the race, creed, color, national origin, sexual orientation, gender 

identity or expression, military status, sex, age, disability, marital status, lawful source of income or familial 

status of such person or persons, or to represent that any housing accommodation or land is not available for 

inspection, sale, rental or lease when in fact it is so available. 

(2)  To discriminate against any person because of race, creed, color, national origin, sexual orientation, 

gender identity or expression, military status, sex, age, disability, marital status, lawful source of income or 

familial status in the terms, conditions or privileges of the sale, rental or lease of any such housing 

accommodation or in the furnishing of facilities or services in connection therewith. 

(3)  To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to 

use any form of application for the purchase, rental or lease of such housing accommodation or to make any 

record or inquiry in connection with the prospective purchase, rental or lease of such a housing 

accommodation which expresses, directly or indirectly, any limitation, specification or discrimination as to 

race, creed, color, national origin, sexual orientation, gender identity or expression, military status, sex, age, 

disability, marital status, lawful source of income or familial status, or any intent to make any such limitation, 

specification or discrimination. 

(4)   
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(i)  The provisions of subparagraphs one and two of this paragraph shall not apply (1) to the rental of a 

housing accommodation in a building which contains housing accommodations for not more than two 

families living independently of each other, if the owner resides in one of such housing accommodations, 

(2) to the restriction of the rental of all rooms in a housing accommodation to individuals of the same sex 

or (3) to the rental of a room or rooms in a housing accommodation, if such rental is by the occupant of 

the housing accommodation or by the owner of the housing accommodation and the owner resides in 

such housing accommodation or (4) solely with respect to age and familial status to the restriction of the 

sale, rental or lease of housing accommodations exclusively to persons sixty-two years of age or older 

and the spouse of any such person, or for housing intended and operated for occupancy by at least one 

person fifty-five years of age or older per unit. In determining whether housing is intended and operated 

for occupancy by persons fifty-five years of age or older, Sec. 807(b) (2) (c) (42 U.S.C. 3607 (b) (2) (c)) 

of the federal Fair Housing Act of 1988, as amended, shall apply. However, such rental property shall no 

longer be exempt from the provisions of subparagraphs one and two of this paragraph if there is unlawful 

discriminatory conduct pursuant to subparagraph three of this paragraph. 

(ii)  The provisions of subparagraphs one, two, and three of this paragraph shall not apply (1) to the 

restriction of the rental of all rooms in a housing accommodation to individuals of the same sex, (2) to 

the rental of a room or rooms in a housing accommodation, if such rental is by the occupant of the 

housing accommodation or by the owner of the housing accommodation and the owner resides in such 

housing accommodation, or (3) solely with respect to age and familial status to the restriction of the sale, 

rental or lease of housing accommodations exclusively to persons sixty-two years of age or older and the 

spouse of any such person, or for housing intended and operated for occupancy by at least one person 

fifty-five years of age or older per unit. In determining whether housing is intended and operated for 

occupancy by persons fifty-five years of age or older, Sec. 807(b) (2) (c) (42 U.S.C. 3607 (b) (2) (c)) of 

the federal Fair Housing Act of 1988, as amended, shall apply. 

(b)  It shall be an unlawful discriminatory practice for the owner, lessee, sub-lessee, or managing agent of, or 

other person having the right of ownership or possession of or the right to sell, rent or lease, land or commercial 

space: 

(1)  To refuse to sell, rent, lease or otherwise deny to or withhold from any person or group of persons land or 

commercial space because of the race, creed, color, national origin, sexual orientation, gender identity or 

expression, military status, sex, age, disability, marital status, or familial status of such person or persons, or 

to represent that any housing accommodation or land is not available for inspection, sale, rental or lease when 

in fact it is so available; 

(2)  To discriminate against any person because of race, creed, color, national origin, sexual orientation, 

gender identity or expression, military status, sex, age, disability, marital status, or familial status in the 

terms, conditions or privileges of the sale, rental or lease of any such land or commercial space; or in the 

furnishing of facilities or services in connection therewith; 

(3)  To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to 

use any form of application for the purchase, rental or lease of such land or commercial space or to make any 

record or inquiry in connection with the prospective purchase, rental or lease of such land or commercial 

space which expresses, directly or indirectly, any limitation, specification or discrimination as to race, creed, 

color, national origin, sexual orientation, gender identity or expression, military status, sex, age, disability, 

marital status, or familial status; or any intent to make any such limitation, specification or discrimination. 

(4)  With respect to age and familial status, the provisions of this paragraph shall not apply to the restriction 

of the sale, rental or lease of land or commercial space exclusively to persons fifty-five years of age or older 

and the spouse of any such person, or to the restriction of the sale, rental or lease of land to be used for the 

construction, or location of housing accommodations exclusively for persons sixty-two years of age or older, 

or intended and operated for occupancy by at least one person fifty-five years of age or older per unit. In 

determining whether housing is intended and operated for occupancy by persons fifty-five years of age or 

older, Sec. 807(b) (2) (c) (42 U.S.C. 3607(b) (2) (c)) of the federal Fair Housing Act of 1988, as amended, 

shall apply. 
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(c)  It shall be an unlawful discriminatory practice for any real estate broker, real estate salesperson or employee 

or agent thereof: 

(1)  To refuse to sell, rent or lease any housing accommodation, land or commercial space to any person or 

group of persons or to refuse to negotiate for the sale, rental or lease, of any housing accommodation, land or 

commercial space to any person or group of persons because of the race, creed, color, national origin, sexual 

orientation, gender identity or expression, military status, sex, age, disability, marital status, lawful source of 

income or familial status of such person or persons, or to represent that any housing accommodation, land or 

commercial space is not available for inspection, sale, rental or lease when in fact it is so available, or 

otherwise to deny or withhold any housing accommodation, land or commercial space or any facilities of any 

housing accommodation, land or commercial space from any person or group of persons because of the race, 

creed, color, national origin, sexual orientation, gender identity or expression, military status, sex, age, 

disability, marital status, lawful source of income or familial status of such person or persons. 

(2)  To print or circulate or cause to be printed or circulated any statement, advertisement or publication, or to 

use any form of application for the purchase, rental or lease of any housing accommodation, land or 

commercial space or to make any record or inquiry in connection with the prospective purchase, rental or 

lease of any housing accommodation, land or commercial space which expresses, directly or indirectly, any 

limitation, specification, or discrimination as to race, creed, color, national origin, sexual orientation, gender 

identity or expression, military status, sex, age, disability, marital status, lawful source of income or familial 

status; or any intent to make any such limitation, specification or discrimination. 

(3)  With respect to age and familial status, the provisions of this paragraph shall not apply to the restriction 

of the sale, rental or lease of any housing accommodation, land or commercial space exclusively to persons 

fifty-five years of age or older and the spouse of any such person, or to the restriction of the sale, rental or 

lease of any housing accommodation or land to be used for the construction or location of housing 

accommodations for persons sixty-two years of age or older, or intended and operated for occupancy by at 

least one person fifty-five years of age or older per unit. In determining whether housing is intended and 

operated for occupancy by persons fifty-five years of age or older, Sec. 807 (b) (2) (c) (42 U.S.C. 3607 (b) (2) 

(c)) of the federal Fair Housing Act of 1988, as amended, shall apply. 

(d)  It shall be an unlawful discriminatory practice for any real estate board, because of the race, creed, color, 

national origin, sexual orientation, gender identity or expression, military status, age, sex, disability, marital 

status, lawful source of income or familial status of any individual who is otherwise qualified for membership, to 

exclude or expel such individual from membership, or to discriminate against such individual in the terms, 

conditions and privileges of membership in such board. 

(e)  It shall be an unlawful discriminatory practice for the owner, proprietor or managing agent of, or other person 

having the right to provide care and services in, a private proprietary nursing home, convalescent home, or home 

for adults, or an intermediate care facility, as defined in section two of the social services law, heretofore 

constructed, or to be constructed, or any agent or employee thereof, to refuse to provide services and care in such 

home or facility to any individual or to discriminate against any individual in the terms, conditions, and privileges 

of such services and care solely because such individual is a blind person. For purposes of this paragraph, a “blind 

person” shall mean a person who is registered as a blind person with the commission for the visually handicapped 

and who meets the definition of a “blind person” pursuant to section three of chapter four hundred fifteen of the 

laws of nineteen hundred thirteen entitled “An act to establish a state commission for improving the condition of 

the blind of the state of New York, and making an appropriation therefor”. 

(f)  The provisions of this subdivision, as they relate to age, shall not apply to persons under the age of eighteen 

years. 

(g)  It shall be an unlawful discriminatory practice for any person offering or providing housing accommodations, 

land or commercial space as described in paragraphs (a), (b), and (c) of this subdivision to make or cause to be 

made any written or oral inquiry or record concerning membership of any person in the state organized militia in 

relation to the purchase, rental or lease of such housing accommodation, land, or commercial space, provided, 

however, that nothing in this subdivision shall prohibit a member of the state organized militia from voluntarily 

disclosing such membership. 
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6.  It shall be an unlawful discriminatory practice for any person to aid, abet, incite, compel or coerce the doing of any 

of the acts forbidden under this article, or to attempt to do so. 

7.  It shall be an unlawful discriminatory practice for any person engaged in any activity to which this section applies 

to retaliate or discriminate against any person because he or she has opposed any practices forbidden under this article 

or because he or she has filed a complaint, testified or assisted in any proceeding under this article. 

8.  It shall be an unlawful discriminatory practice for any party to a conciliation agreement made pursuant to section 

two hundred ninety-seven of this article to violate the terms of such agreement. 

9.   

(a)  It shall be an unlawful discriminatory practice for any fire department or fire company therein, through any 

member or members thereof, officers, board of fire commissioners or other body or office having power of 

appointment of volunteer firefighters, directly or indirectly, by ritualistic practice, constitutional or by-law 

prescription, by tacit agreement among its members, or otherwise, to deny to any individual membership in any 

volunteer fire department or fire company therein, or to expel or discriminate against any volunteer member of a 

fire department or fire company therein, because of the race, creed, color, national origin, sexual orientation, 

gender identity or expression, military status, sex, marital status, or familial status, of such individual. 

(b)  Upon a complaint to the division, as provided for under subdivision one of section two hundred ninety-seven 

of this article, and in the event the commissioner finds that an unlawful discriminatory practice has been engaged 

in, the board of fire commissioners or other body or office having power of appointment of volunteer firefighters 

shall be served with any order required, under subdivision four of section two hundred ninety-seven of this article, 

to be served on any or all respondents requiring such respondent or respondents to cease and desist from such 

unlawful discriminatory practice and to take affirmative action. Such board shall have the duty and power to 

appoint as a volunteer firefighter, notwithstanding any other statute or provision of law or by-law of any volunteer 

fire company, any individual whom the commissioner has determined to be the subject of an unlawful 

discriminatory practice under this subdivision. Unless such board has been found to have engaged in an unlawful 

discriminatory practice, service upon such board of such order shall not constitute such board or its members as a 

respondent nor constitute a finding of an unlawful discriminatory practice against such board or its members. 

10.   

(a)  It shall be an unlawful discriminatory practice for any employer, or an employee or agent thereof, to impose 

upon a person as a condition of obtaining or retaining employment, including opportunities for promotion, 

advancement or transfers, any terms or conditions that would require such person to violate or forego a sincerely 

held practice of his or her religion, including but not limited to the observance of any particular day or days or any 

portion thereof as a sabbath or other holy day in accordance with the requirements of his or her religion or the 

wearing of any attire, clothing, or facial hair in accordance with the requirements of his or her religion, unless, 

after engaging in a bona fide effort, the employer demonstrates that it is unable to reasonably accommodate the 

employee’s or prospective employee’s sincerely held religious observance or practice without undue hardship on 

the conduct of the employer’s business. Notwithstanding any other provision of law to the contrary, an employee 

shall not be entitled to premium wages or premium benefits for work performed during hours to which such 

premium wages or premium benefits would ordinarily be applicable, if the employee is working during such 

hours only as an accommodation to his or her sincerely held religious requirements. Nothing in this paragraph or 

paragraph (b) of this subdivision shall alter or abridge the rights granted to an employee concerning the payment 

of wages or privileges of seniority accruing to that employee. 

(b)  Except where it would cause an employer to incur an undue hardship, no person shall be required to remain at 

his or her place of employment during any day or days or portion thereof that, as a requirement of his or her 

religion, he or she observes as his or her sabbath or other holy day, including a reasonable time prior and 

subsequent thereto for travel between his or her place of employment and his or her home, provided however, that 

any such absence from work shall, wherever practicable in the reasonable judgment of the employer, be made up 

by an equivalent amount of time and work at some other mutually convenient time, or shall be charged against 

any leave with pay ordinarily granted, other than sick leave, provided further, however, that any such absence not 

so made up or charged, may be treated by the employer of such person as leave taken without pay. 
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(c)  It shall be an unlawful discriminatory practice for an employer to refuse to permit an employee to utilize 

leave, as provided in paragraph (b) of this subdivision, solely because the leave will be used for absence from 

work to accommodate the employee’s sincerely held religious observance or practice. 

(d)  As used in this subdivision: 

(1)  “undue hardship” shall mean an accommodation requiring significant expense or difficulty (including a 

significant interference with the safe or efficient operation of the workplace or a violation of a bona fide 

seniority system). Factors to be considered in determining whether the accommodation constitutes an undue 

economic hardship shall include, but not be limited to: 

(i)  the identifiable cost of the accommodation, including the costs of loss of productivity and of 

retaining or hiring employees or transferring employees from one facility to another, in relation to the 

size and operating cost of the employer; 

(ii)  the number of individuals who will need the particular accommodation to a sincerely held religious 

observance or practice; and 

(iii)  for an employer with multiple facilities, the degree to which the geographic separateness or 

administrative or fiscal relationship of the facilities will make the accommodation more difficult or 

expensive. 

Provided, however, an accommodation shall be considered to constitute an undue hardship if it will result in 

the inability of an employee to perform the essential functions of the position in which he or she is employed. 

(2)  “premium wages” shall include overtime pay and compensatory time off, and additional remuneration for 

night, weekend or holiday work, or for standby or irregular duty. 

(3)  “premium benefit” shall mean an employment benefit, such as seniority, group life insurance, health 

insurance, disability insurance, sick leave, annual leave, or an educational or pension benefit that is greater 

than the employment benefit due the employee for an equivalent period of work performed during the regular 

work schedule of the employee. 

In the case of any employer other than the state, any of its political subdivisions or any school district, this subdivision 

shall not apply where the uniform application of terms and conditions of attendance to employees is essential to 

prevent undue economic hardship to the employer. In any proceeding in which the applicability of this subdivision is 

in issue, the burden of proof shall be upon the employer. If any question shall arise whether a particular position or 

class of positions is excepted from this subdivision by this paragraph, such question may be referred in writing by any 

party claimed to be aggrieved, in the case of any position of employment by the state or any of its political 

subdivisions, except by any school district, to the civil service commission, in the case of any position of employment 

by any school district, to the commissioner of education, who shall determine such question and in the case of any 

other employer, a party claiming to be aggrieved may file a complaint with the division pursuant to this article. Any 

such determination by the civil service commission shall be reviewable in the manner provided by article seventy-

eight of the civil practice law and rules and any such determination by the commissioner of education shall be 

reviewable in the manner and to the same extent as other determinations of the commissioner under section three 

hundred ten of the education law. 

11.  Nothing contained in this section shall be construed to bar any religious or denominational institution or 

organization, or any organization operated for charitable or educational purposes, which is operated, supervised or 

controlled by or in connection with a religious organization, from limiting employment or sales or rental of housing 

accommodations or admission to or giving preference to persons of the same religion or denomination or from taking 

such action as is calculated by such organization to promote the religious principles for which it is established or 

maintained. 

12.  Notwithstanding the provisions of subdivisions one, one-a and three-a of this section, it shall not be an unlawful 

discriminatory practice for an employer, employment agency, labor organization or joint labor-management 

committee to carry out a plan, approved by the division, to increase the employment of members of a minority group 

(as may be defined pursuant to the regulations of the division) which has a state-wide unemployment rate that is 

disproportionately high in comparison with the state-wide unemployment rate of the general population. Any plan 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-0J91-6RDJ-84SJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-0J91-6RDJ-84SJ-00000-00&context=1000516


Page 12 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

approved under this subdivision shall be in writing and the division’s approval thereof shall be for a limited period and 

may be rescinded at any time by the division. 

13.  It shall be an unlawful discriminatory practice (i) for any person to boycott or blacklist, or to refuse to buy from, 

sell to or trade with, or otherwise discriminate against any person, because of the race, creed, color, national origin, 

sexual orientation, gender identity or expression, military status, sex, disability, or familial status, of such person, or of 

such person’s partners, members, stockholders, directors, officers, managers, superintendents, agents, employees, 

business associates, suppliers or customers, or (ii) for any person wilfully to do any act or refrain from doing any act 

which enables any such person to take such action. This subdivision shall not apply to: 

(a)  Boycotts connected with labor disputes; or 

(b)  Boycotts to protest unlawful discriminatory practices. 

14.  In addition to reasonable modifications in policies, practices, or procedures, including those defined in 

subparagraph (iv) of paragraph (d) of subdivision two of this section or reasonable accommodations for persons with 

disabilities as otherwise provided in this section, including the use of an animal as a reasonable accommodation, it 

shall be an unlawful discriminatory practice for any person engaged in any activity covered by this section to deny 

access or otherwise to discriminate against a blind person, a person who is deaf or hard of hearing or a person with 

another disability because he or she is accompanied by a dog that has been trained to work or perform specific tasks 

for the benefit of such person by a professional guide dog, hearing dog or service dog training center or professional 

guide dog, hearing dog or service dog trainer, or to discriminate against such professional guide dog, hearing dog or 

service dog trainer engaged in such training of a dog for use by a person with a disability, whether or not accompanied 

by the person for whom the dog is being trained. 

15.  It shall be an unlawful discriminatory practice for any person, agency, bureau, corporation or association, 

including the state and any political subdivision thereof, to deny any license or employment to any individual by 

reason of his or her having been convicted of one or more criminal offenses, or by reason of a finding of a lack of 

“good moral character” which is based upon his or her having been convicted of one or more criminal offenses, when 

such denial is in violation of the provisions of article twenty-three-A of the correction law. Further, there shall be a 

rebuttable presumption in favor of excluding from evidence the prior incarceration or conviction of any person, in a 

case alleging that the employer has been negligent in hiring or retaining an applicant or employee, or supervising a 

hiring manager, if after learning about an applicant or employee’s past criminal conviction history, such employer has 

evaluated the factors set forth in section seven hundred fifty-two of the correction law, and made a reasonable, good 

faith determination that such factors militate in favor of hire or retention of that applicant or employee. 

16.  It shall be an unlawful discriminatory practice, unless specifically required or permitted by statute, for any person, 

agency, bureau, corporation or association, including the state and any political subdivision thereof, to make any 

inquiry about, whether in any form of application or otherwise, or to act upon adversely to the individual involved, any 

arrest or criminal accusation of such individual not then pending against that individual which was followed by a 

termination of that criminal action or proceeding in favor of such individual, as defined in subdivision two of section 

160.50 of the criminal procedure law, or by an order adjourning the criminal action in contemplation of dismissal, 

pursuant to section 170.55, 170.56, 210.46, 210.47, or 215.10 of the criminal procedure law, or by a youthful offender 

adjudication, as defined in subdivision one of section 720.35 of the criminal procedure law, or by a conviction for a 

violation sealed pursuant to section 160.55 of the criminal procedure law or by a conviction which is sealed pursuant 

to section 160.59 or 160.58 of the criminal procedure law, in connection with the licensing, housing, employment, 

including volunteer positions, or providing of credit or insurance to such individual; provided, further, that no person 

shall be required to divulge information pertaining to any arrest or criminal accusation of such individual not then 

pending against that individual which was followed by a termination of that criminal action or proceeding in favor of 

such individual, as defined in subdivision two of section 160.50 of the criminal procedure law, or by an order 

adjourning the criminal action in contemplation of dismissal, pursuant to section 170.55 or 170.56, 210.46, 210.47 or 

215.10 of the criminal procedure law, or by a youthful offender adjudication, as defined in subdivision one of section 

720.35 of the criminal procedure law, or by a conviction for a violation sealed pursuant to section 160.55 of the 

criminal procedure law, or by a conviction which is sealed pursuant to section 160.58 or 160.59 of the criminal 

procedure law. An individual required or requested to provide information in violation of this subdivision may 

respond as if the arrest, criminal accusation, or disposition of such arrest or criminal accusation did not occur. The 
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provisions of this subdivision shall not apply to the licensing activities of governmental bodies in relation to the 

regulation of guns, firearms and other deadly weapons or in relation to an application for employment as a police 

officer or peace officer as those terms are defined in subdivisions thirty-three and thirty-four of section 1.20 of the 

criminal procedure law; provided further that the provisions of this subdivision shall not apply to an application for 

employment or membership in any law enforcement agency with respect to any arrest or criminal accusation which 

was followed by a youthful offender adjudication, as defined in subdivision one of section 720.35 of the criminal 

procedure law, or by a conviction for a violation sealed pursuant to section 160.55 of the criminal procedure law, or 

by a conviction which is sealed pursuant to section 160.58 or 160.59 of the criminal procedure law. For purposes of 

this subdivision, an action which has been adjourned in contemplation of dismissal, pursuant to section 170.55 or 

170.56, 210.46, 210.47 or 215.10 of the criminal procedure law, shall not be considered a pending action, unless the 

order to adjourn in contemplation of dismissal is revoked and the case is restored to the calendar for further 

prosecution. 

17.  Nothing in this section shall prohibit the offer and acceptance of a discount to a person sixty-five years of age or 

older for housing accommodations. 

18.  It shall be an unlawful discriminatory practice for the owner, lessee, sub-lessee, assignee, or managing agent of, or 

other person having the right of ownership of or possession of or the right to rent or lease housing accommodations: 

(1)  To refuse to permit, at the expense of a person with a disability, reasonable modifications of existing premises 

occupied or to be occupied by the said person, if the modifications may be necessary to afford the said person full 

enjoyment of the premises, in conformity with the provisions of the New York state uniform fire prevention and 

building code except that, in the case of a rental, the landlord may, where it is reasonable to do so, condition 

permission for a modification on the renter’s agreeing to restore the interior of the premises to the condition that 

existed before the modification, reasonable wear and tear excepted. 

(2)  To refuse to make reasonable accommodations in rules, policies, practices, or services, when such 

accommodations may be necessary to afford said person with a disability equal opportunity to use and enjoy a 

dwelling, including the use of an animal as a reasonable accommodation to alleviate symptoms or effects of a 

disability, and including reasonable modification to common use portions of the dwelling, or 

(3)  In connection with the design and construction of covered multi-family dwellings for first occupancy after 

March thirteenth, nineteen hundred ninety-one, a failure to design and construct dwellings in accordance with the 

accessibility requirements for multi-family dwellings found in the New York state uniform fire prevention and 

building code to provide that: 

(i)  The public use and common use portions of the dwellings are readily accessible to and usable by persons 

with disabilities; 

(ii)  All the doors are designed in accordance with the New York state uniform fire prevention and building 

code to allow passage into and within all premises and are sufficiently wide to allow passage by persons in 

wheelchairs; and 

(iii)  All premises within covered multi-family dwelling units contain an accessible route into and through the 

dwelling; light switches, electrical outlets, thermostats, and other environmental controls are in accessible 

locations; there are reinforcements in the bathroom walls to allow later installation of grab bars; and there are 

usable kitchens and bathrooms such that an individual in a wheelchair can maneuver about the space, in 

conformity with the New York state uniform fire prevention and building code. 

18-a.  [Repealed] 

19.   

(a)  Except as provided in paragraph (b) of this subdivision, it shall be an unlawful discriminatory practice of any 

employer, labor organization, employment agency, licensing agency, or its employees, agents, or members: 

(1)  to directly or indirectly solicit, require, or administer a genetic test to a person, or solicit or require 

information from which a predisposing genetic characteristic can be inferred as a condition of employment, 

preemployment application, labor organization membership, or licensure; or 
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(2)  to buy or otherwise acquire the results or interpretation of an individual’s genetic test results or 

information from which a predisposing genetic characteristic can be inferred or to make an agreement with an 

individual to take a genetic test or provide genetic test results or such information. 

(b)  An employer may require a specified genetic test as a condition of employment where such a test is shown to 

be directly related to the occupational environment, such that the employee or applicant with a particular genetic 

anomaly might be at an increased risk of disease as a result of working in said environment. 

(c)  Nothing in this section shall prohibit the genetic testing of an employee who requests a genetic test and who 

provides written and informed consent to taking a genetic test for any of the following purposes: 

(1)  pursuant to a workers’ compensation claim; 

(2)  pursuant to civil litigation; or 

(3)  to determine the employee’s susceptibility to potentially carcinogenic, toxic, or otherwise hazardous 

chemicals or substances found in the workplace environment only if the employer does not terminate the 

employee or take any other action that adversely affects any term, condition or privilege of employment 

pursuant to the genetic test results. 

(d)  If an employee consents to genetic testing for any of the aforementioned allowable reasons, he or she must be 

given and sign an authorization of consent form which explicitly states the specific purpose, uses and limitations 

of the genetic tests and the specific traits or characteristics to be tested. 

20.  [Repealed] 

21.  Nothing in this section shall prohibit the offer and acceptance of a discount for housing accommodations to a 

person with a disability, as defined in subdivision twenty-one of section two hundred ninety-two of this article. 

22.   

(a)  It shall be an unlawful discriminatory practice for an employer or licensing agency, because of any 

individual’s status as a victim of domestic violence, to refuse to hire or employ or license or to bar or to discharge 

from employment such individual or to discriminate against such individual in compensation or in terms, 

conditions or privileges of employment. 

(b)  It shall be an unlawful discriminatory practice for an employer or employment agency to print or circulate or 

cause to be printed or circulated any statement, advertisement or publication, or to use any form of application for 

employment or to make any inquiry in connection with prospective employment which expresses, directly or 

indirectly, any limitation, specification or discrimination as to status as a victim of domestic violence, or any 

intent to make any such limitation, specification or discrimination; provided, however, that no provision of this 

subdivision shall be construed to prohibit the employer from making any inquiry or obtaining information for the 

purpose of providing assistance to, or a reasonable accommodation in accordance with the provisions of this 

subdivision to, a victim of domestic violence. 

(c)   

(1)  It shall be an unlawful discriminatory practice for an employer to refuse to provide a reasonable 

accommodation to an employee who is known by the employer to be a victim of domestic violence, limited 

to those accommodations set forth in subparagraph two of this paragraph, when such employee must be 

absent from work for a reasonable time, unless such absence would cause an undue hardship to the employer 

as set forth in subparagraph three of this paragraph, provided, however that the employer may require an 

employee to charge any time off pursuant to this section against any leave with pay ordinarily granted, where 

available, unless otherwise provided for in a collective bargaining agreement or existing employee handbook 

or policy, and any such absence that cannot be charged may be treated as leave without pay. An employee 

who must be absent from work in accordance with subparagraph two of this paragraph shall be entitled to the 

continuation of any health insurance coverage provided by the employer, to which the employee is otherwise 

entitled during any such absence. 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:64FW-CYG3-CH1B-T3C7-00000-00&context=1000516


Page 15 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

(2)  An employer is required to provide a reasonable accommodation to an employee who is a victim of 

domestic violence who must be absent from work for a reasonable time, in accordance with the provisions of 

subparagraph one of this paragraph, limited to the following: 

(i)  Seeking medical attention for injuries caused by domestic violence including for a child who is a 

victim of domestic violence, provided that the employee is not the perpetrator of the domestic violence 

against the child; or 

(ii)  Obtaining services from a domestic violence shelter, program, or rape crisis center as a result of 

domestic violence; or 

(iii)  Obtaining psychological counseling related to an incident or incidents of domestic violence, 

including for a child who is a victim of domestic violence, provided that the employee is not the 

perpetrator of the domestic violence against the child; or 

(iv)  Participating in safety planning and taking other actions to increase safety from future incidents of 

domestic violence, including temporary or permanent relocation; or 

(v)  Obtaining legal services, assisting in the prosecution of the offense, or appearing in court in relation 

to the incident or incidents of domestic violence. 

(3)  An employer is required to provide a reasonable accommodation for an employee’s absence in 

accordance with the provisions of subparagraphs one and two of this paragraph unless the employer can 

demonstrate that the employee’s absence would constitute an undue hardship to the employer. A 

determination of whether such an absence will constitute an undue hardship shall include consideration of 

factors such as: 

(i)  The overall size of the business, program or enterprise with respect to the number of employees, 

number and type of facilities, and size of budget; and 

(ii)  The type of operation in which the business, program or enterprise is engaged, including the 

composition and structure of the workforce. 

(4)  An employee who must be absent from work in accordance with the provisions of subparagraph one of 

this paragraph shall provide the employer with reasonable advance notice of the employee’s absence, unless 

such advance notice is not feasible. 

(5)  An employee who must be absent from work in accordance with the provisions of subparagraph one of 

this paragraph and who cannot feasibly give reasonable advance notice of the absence in accordance with 

subparagraph four of this paragraph must, within a reasonable time after the absence, provide a certification 

to the employer when requested by the employer. 

Such certification shall be in the form of: 

(i)  A police report indicating that the employee or his or her child was a victim of domestic 

violence; 

(ii)  A court order protecting or separating the employee or his or her child from the perpetrator of 

an act of domestic violence; 

iii.  Other evidence from the court or prosecuting attorney that the employee appeared in court; or 

iv.  Documentation from a medical professional, domestic violence advocate, health care provider, 

or counselor that the employee or his or her child was undergoing counseling or treatment for 

physical or mental injuries or abuse resulting in victimization from an act of domestic violence. 

(6)  Where an employee has a physical or mental disability resulting from an incident or series of incidents of 

domestic violence, such employee shall be treated in the same manner as an employee with any other 

disability, pursuant to the provisions of this section which provide that discrimination and refusal to provide 

reasonable accommodation of disability are unlawful discriminatory practices. 
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(d)  To the extent allowed by law, employers shall maintain the confidentiality of any information regarding an 

employee’s status as a victim of domestic violence. 
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Section 1. Statement of legislative purpose. It has long been the policy of this state that every individual is guaranteed the right 

to obtain employment free from discrimination because of his religion. It is the finding of the legislature that, in accordance 

with this policy, no individual should be prohibited, prevented or disqualified from, or discriminated against in obtaining or 

holding public employment because of his observance of any particular day or days or portion thereof as his sabbath or other 

holy day as a requirement of his religion. Questions have recently been raised, however, as to whether the provisions of the law 

against discrimination and other laws are sufficiently clear to protect the interests of individuals holding or seeking public 

employment who observe any particular day or days or portion thereof as a sabbath or other holy day as a requirement of their 

religion. This act is therefore enacted to clarify the existence of this right and to provide specific assurance of it, and should in 

no way be construed to limit the rights assured by the provisions of the law against discrimination or any other law, rule or 

regulation. It is the intention of the legislature that this act shall be construed liberally to effectuate the purposes for which it is 

enacted. 

Laws 1969, ch 1070, § 2-a,  eff June 25, 1969, provides as follows: 

§ 2-a. None of the amendments made by this act shall apply to the city of New York. (Amended by L 1970, ch 493, § 2, eff 

Sept 1, 1970, by adding § 2-a to Laws 1969, ch 1070.). 

Laws 1984, ch 98, § 1,  eff April 24, 1984, provides as follows: 

It is the intent of the legislature to clarify and codify the law of this state with regard to the employment practices applicable to 

employees who are pregnant. Because such employees in increasing numbers hold jobs of considerable responsibility and their 

income is essential to the well-being of their families, no one should be compelled to take a leave of absence for reasons of 

pregnancy unless it is clear that she can no longer perform the job in a reasonable manner. In addition, when such an employee 

does take a leave of absence for reasons of pregnancy, payments of wages or benefits to such employee must be made on the 

same basis as payments to other employees who are off the job due to a temporary non-occupational injury or illness not arising 

out of and in the course of employment. It is the intent of the legislature to eliminate by statute all unreasonable and unlawful 

discrimination with regard to employees who are pregnant. 

Laws 1984, ch 296, § 12,  eff Jan 1, 1986, provides as follows: 

This act shall take effect January first, nineteen hundred eighty-six, except that it shall take effect January first, nineteen 

hundred eighty-five with respect to (i) the state of New York, (ii) a county, city, town, village or any other political subdivision 

or civil division of the state, (iii) a school district or any other governmental entity operating a public school, college or 

university, (iv) a public improvement or special district, (v) a public authority, commission or public benefit corporation, or (vi) 

any other public corporation, agency, instrumentality or unit of government which exercises governmental power under the 

laws of the state. 

Laws 1984, ch 405, § 1,  eff July 19, 1984, amended Laws 1984, ch 414, § 3, so as to change the effective date of the 

amendments to sub 1-a, pars (b), (c) and (d) from Sept 17, 1984 to Jan 1, 1985. 

Laws 1996, ch 204, § 1, eff Sept 23, 1996, provides as follows: 

Section 1. Legislative findings and intent. The legislature hereby finds and declares that advances in the science of human 

genetics are rapidly expanding the ability to directly test DNA to determine genetic predispositions to an ever-increasing 

number of genetically influenced health conditions, and to determine whether an individual who has no predisposition to such 

disease may nevertheless be a carrier of a genetic anomaly, able to pass a genetic predisposition to offspring. 

The legislature further finds and declares, that while advances in the ability to develop tests are proceeding at a fast pace, the 

knowledge of how genes produce diseases is limited, and, as a result, there is a limited possibility of predicting whether a 

particular genetic predisposition will result in disease or disability, when the onset of such disease or disability may occur, or 

how severely the individual may be affected by the disease or disability. 

The legislature further finds and declares, that advances in genetic testing for disease, predisposition to disease or carrier status 

raises the possibility that even otherwise healthy individuals will be labeled genetically “defective” and will form a growing 
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“genetic underclass” of society. The fact that not all such testing is currently regulated, and thus not subject to quality control or 

proficiency testing, invites the danger of error or misinterpretation of genetic tests. 

The legislature further finds and declares, that employers attempting to control health insurance costs may seek to have their 

prospective employees tested for a range of genetically influenced health conditions including genetic predisposition to disease 

or disability and carrier status for such. The knowledge gained from DNA-based genetic tests could be used to discriminate 

against individuals in various employment contexts. 

It is therefore declared to be the policy of this state that, in order to preclude unfair discrimination, employers have no 

legitimate interest in requiring or requesting a genetic test or test results from an employee or applicant and should be 

prohibited from requiring or requesting such test except where such a test is shown to be directly related to the occupational 

environment, such that the employee or applicant with a particular genetic anomaly might be at an increased risk of disease as a 

result of working in said environment. 

Laws 2002, ch 2, § 1,  eff Jan 16, 2003, provides as follows: 

Section 1. Legislative findings and intent. The legislature reaffirms that the state has the responsibility to act to assure that 

every individual within this state is afforded an equal opportunity to enjoy a full and productive life, and that the failure to 

provide such equal opportunity, whether because of discrimination, prejudice, intolerance or inadequate education, training, 

housing or health care not only threatens the rights and proper privileges of its inhabitants, but menaces the institutions and 

foundation of a free democratic state and threatens the peace, order, health, safety and general welfare of the state and its 

inhabitants. 

The legislature further finds that many residents of this state have encountered prejudice on account of their sexual orientation, 

and that this prejudice has severely limited or actually prevented access to employment, housing and other basic necessities of 

life, leading to deprivation and suffering. The legislature further recognizes that this prejudice has fostered a general climate of 

hostility and distrust, leading in some instances to physical violence against those perceived to be homosexual or bisexual. 

In so doing, the legislature makes clear its action is not intended to promote any particular attitude, course of conduct or way of 

life. Rather its purpose is to ensure that individuals who live in our free society have the capacity to make their own choices, 

follow their own beliefs and conduct their own lives as they see fit, consistent with existing law. 

Nothing in this legislation should be construed to create, add, alter or abolish any right to marry that may exist under the 

constitution of the United States, or this state and/or the laws of this state. 

Laws 2003, ch 106, §§ 1 and 1-a,  eff July 1, 2003, provide as follows: 

Section 1. Legislative findings and intent. The legislature recognizes that the individuals who are members of the military make 

a tremendous sacrifice, especially in times like these when our military personnel are in many locations throughout the world 

and here in New York fighting against terrorism. This sacrifice is just as real for the men and women who comprise our reserve 

armed forces and state organized militia. For those who are not full-time active duty in the military, but instead are called to 

active duty as a member of the reserve armed forces or state organized militia, the rest of their lives must be put on hold to 

accommodate that service. However, such military personnel continue to be responsible for their own well-being and the well-

being of their families and they must still face the obligations that exist in their everyday lives. Steps have been taken to ease 

some of the burdens that these brave men and women encounter, to allow them to focus their full energy on defending our 

country; however, the legislature recognizes that more must be done to ensure that military personnel engaged in active duty 

are not troubled by their obligations at home. In addition, the legislature recognizes that members of the military should not be 

discriminated against based upon their military status in areas such as housing, employment and education. 

§ 1-a. Short title. This act shall be known as the “Patriot Plan”. 

Laws 2007, ch 394, § 2,  eff Jan 1, 2008, provides as follows: 

§ 2. This act shall take effect on the first of January next succeeding the date on which it shall have become a law and shall 

apply to acts or refusals to act alleged to have occurred on and after such effective date. 
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Laws 2009, ch 476, § 14,  eff Dec 15, 2009, provides as follows: 

§ 14. Consistent with available resources, the division of human rights, in conjunction with the office for the prevention of 

domestic violence, shall develop training programs where necessary to implement subdivision 20 of section 296 of the 

executive law, as added by a chapter of the laws of 2009. 

Laws 2010, ch 536, § 1,  eff Oct 31, 2010, provides as follows: 

Section 1. Legislative findings. The cost-sharing, deductibles and co-insurance obligations for certain drugs are becoming cost 

prohibitive for persons trying to overcome serious and often life-threatening diseases and conditions such as cancer, multiple 

sclerosis, rheumatoid arthritis, hepatitis C, hemophilia and psoriasis. These drugs are typically new, produced in lesser 

quantities than other drugs, and not available as less expensive brand name or generic prescription drugs. Some health 

insurance plans and policies in other states as well as some self-insured plans in New York have established unique categories 

or specialty tiers for these drugs, sometimes referred to as Tier IV or Tier V. Patients under these plans are required to pay a 

percentage of the cost of these high-priced drugs, rather than the traditional co-payment amounts for generic, preferred brand, 

and non-preferred brand prescription drugs, often covered by Tier I, Tier II, and Tier III plans and policies, respectively. As a 

result, patients covered under plans with specialty tiers must pay thousands of dollars in out-of-pocket costs for drugs critical 

for their treatment. 

It is in the public interest to help patients to afford necessary prescription drugs by prohibiting cost-sharing, deductibles and co-

insurance obligations by patients that exceed payments for non-preferred brand prescription drugs or the equivalent thereof. It 

is not the intent of this legislation to preclude plans or policies from categorizing drugs used in the treatment of these common 

diseases as brand name prescription drugs or generic prescription drug equivalents. 

The extraordinary disparity in cost-sharing, deductible and co-insurance burdens imposed on patients whose life and health 

depend on these drugs places serious and unjustified hardships on individuals based on their disease or disability. 

This legislation is intended to provide patients more affordable access to prescription drugs essential for their treatment of 

cancer, multiple sclerosis, rheumatoid arthritis, hepatitis C, hemophilia, psoriasis, and other diseases (Amd, L 2010, ch 565, § 

1, eff Oct 31, 2010.). 

Laws 2015, ch 141, § 5, eff August 13, 2015, provides: 

§ 5. This act shall take effect immediately and shall be deemed to have been in full force and effect on the same date chapter 

536 of the laws of 2014 took effect. 

  Laws 2019, ch 8, §§ 1, 25,  provide: 

Section 1. The legislature reaffirms that the state has the responsibility to act to assure that every individual within this state is 

afforded an equal opportunity to enjoy a full and productive life, and that the failure to provide such equal opportunity, whether 

because of discrimination, prejudice, intolerance or inadequate education, training, housing or health care not only threatens the 

rights and proper privileges of its inhabitants, but menaces the institutions and foundation of a free democratic state and 

threatens the peace, order, health, safety and general welfare of the state and its inhabitants. 

The legislature further finds that many residents of this state have encountered prejudice on account of their gender identity or 

expression, and that this prejudice has severely limited or actually prevented access to employment, housing and other basic 

necessities of life, leading to deprivation and suffering. The legislature further recognizes that this prejudice has fostered a 

general climate of hostility and distrust, leading in some instances to physical violence against those perceived to live in a 

gender identity or expression which is different from that traditionally associated with the sex assigned to that person at birth. 

In so doing, the legislature makes clear its action is not intended to promote any particular attitude, course of conduct or way of 

life. Rather its purpose is to ensure that individuals who live in our free society have the capacity to make their own choices, 

follow their own beliefs and conduct their own lives as they see fit, consistent with existing law. 
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The legislature further finds that, as court decisions have properly held, New York's sex discrimination laws prohibit 

discrimination based on gender stereotypes or because an individual has transitioned or intends to transition from one gender to 

another. This legislation is intended to codify this principle and to ensure that the public understands that discrimination on the 

basis of gender identity and expression is prohibited. 

§ 25. This act shall take effect on the thirtieth day after it shall have become a law; provided, however, that sections nineteen 

through twenty-four of this act shall take effect on the first of November next succeeding the date on which it shall have 

become a law. 

  Laws 2019, ch 55, § 3 (Part II, Subpart O), eff July 11, 2019, provides:  

§ 3. This act shall take effect on the ninetieth day after it shall have become a law. 

  Laws 2019, ch 154, § 2, eff October 8, 2019, provides: 

§ 2. This act shall take effect on the sixtieth day after it shall have become a law. 

  Laws 2019, ch 160, § 16, eff August 12, 2019, provides: 

§ 16. This act shall take effect immediately, provided, however:  

(a) Sections one of this act shall take effect on the one hundred eightieth day after it shall have become a law.  

(b) Sections one-a, two, three, four, five, seven, eight and nine of this act shall take effect on the sixtieth day after it shall have 

become a law.  

(c) Section thirteen of this act shall take effect one year after it shall have become a law.  

(d) Sections one, one-a, two, three, four, five, six and thirteen shall only apply to claims filed under such sections on or after the 

effective date of such sections.  

(e) Effective immediately, the addition, amendment and/or repeal of any rule or regulation necessary for the implementation of 

this act on its effective date are authorized and directed to be made and completed on or before such effective date. 

  Laws 2019, ch 161, § 5, eff August 12, 2019, provides: 

§ 5. This act shall take effect on the same date and in the same manner as a chapter of the laws of 2019 amending the executive 

law and other laws relating to increased protections for protected classes and special protections for employees who have been 

sexually harassed, as proposed in legislative bills numbers S. 6577 and A. 8421, takes effect. 

  Laws 2019, ch 176, § 4, eff November 18, 2019, provides: 

§ 4. This act shall take effect on the ninetieth day after it shall have become a law. 

Laws 2020, ch 311, § 3, eff March 2, 2021, provides:  

§ 3. This act shall take effect on the ninetieth day after it shall have become a law. 

Laws 2021, ch 82, § 4, eff March 2, 2021, provides:  

§ 4. This act shall take effect on the same date and in the same manner as a chapter of the laws of 2020 amending the executive 

law, relating to requiring the disclosure of disabled tenants’ rights to reasonable accommodations, as proposed in legislative 

bills numbers S.6220-A and A.8149-A, takes effect. 

Amendment Notes 
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The 2014 amendment by ch 536, § 2, substituted “another disability” for “a disability” in 14. 

The 2015 amendment by ch 89, § 2, added 2(c)(iv); redesignated former 2(c)(iv) as 2(c)(v); and made related changes. 

The 2015 amendment by ch 141, §§ 2, 3, rewrote 14; and added 2(d)(iv). 

The 2015 amendment by ch 365, §§ 1-4, added “familial status” wherever it appears in 1 and 1-a; added 3(c); added “or 

familial status” in 9(a) and the first sentence of the introductory language of 13; and made related changes. 

The 2015 amendment by ch 369, § 2, added “or pregnancy-related conditions” in 3(a) and added 3(c). 

The 2018 amendment by ch 221, § 1, substituted “a person who is deaf or hard of hearing” for “a hearing impaired person” in 

14. 

The 2019 amendment by ch 8, §§ 5-13, added “gender identity or expression” wherever it appears; and added “housing 

accommodation” in the first sentence of 5(c)(3). 

The 2019 amendment by ch 55, § 2 (Part II, Subpart O), in 16, in the first sentence, added “or by an order adjourning the 

criminal action in contemplation of dismissal, pursuant to section 170.55, 170.56, 210.46, 210.47, or 215.10 of the criminal 

procedure law,” substituted “licensing, housing, employment, including volunteer positions” for “licensing, employment” and 

added “or by an order adjourning the criminal action in contemplation of dismissal, pursuant to section 170.55 or 170.56, 

210.46, 210.47 or 215.10 of the criminal procedure law” and added the second and the last sentences. 

 The 2019 amendments by ch 56, §§ 3-6 (Part T), in 2-a, added “lawful source of income” in (a), (b), (c) and (c-1); and in 5, 

added “lawful source of income” in (a)(1), (a)(2), (a)(3), twice in (c )(1), in (c)(2) and (d). 

The 2019 amendment by ch 116, § 2, substituted “educational institution” for “education corporation or association which 

holds itself out to the public to be non-sectarian and exempt from taxation pursuant to the provisions of article four of the real 

property tax law” in 4. 

The 2019 amendment by ch 154, § 1, added “or the wearing of any attire, clothing, or facial hair in accordance with the 

requirements of his or her religion” in the first sentence of 10(a). 

The 2019 amendment by ch 161, § 2, added “or characteristics” in the last sentence of 1(h). 

The 2019 amendments by ch 176, §§ 2, 3, substituted “marital status, or status as a victim of domestic violence, to” for 

“marital status, or domestic violence victim status, to” in 1(a); and added 22. 

 The 2020 amendment by ch 137, §§ 1, 2, added “including the use of an animal as a reasonable accommodation to alleviate 

symptoms or effects of a disability, and” in 2-a(d)(2); and added “including the use of an animal as a reasonable 

accommodation to alleviate symptoms or effects of a disability, and” in 18(2). 

The 2020 amendment by ch 311, §§ 1, 2, added 2-b and 18-a. 

The 2021 amendment by ch 82, §§ 1, 2, deleted 2-b and 18-a. 

 The 2021 amendment by ch 300, § 1, added the 5(a)(4)(i) designation; in 5(a)(4)(i), substituted “of subparagraphs one and 

two of this paragraph” for “of this paragraph (a)” in the first sentence and added the last sentence; and added 5(a)(4)(ii). 

Notes to Decisions 
 
 

I. Generally 

1. In general 

2. Election of remedies  
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3. Immunity from suit  

4. Arbitration  

II. Employment Discrimination  

A. Generally  

5. In general  

6. “Employer” defined  

7. Constitutional matters  

8. Physical fitness standards  

9. Job training  

10. Labor unions  

11. Employment agencies  

B. Hiring/Failure to Hire  

12. In general  

13. Coercion of employer hiring practices  

14. Age discrimination  

15. Discrimination based on disability  

16. —Disability for police work  

17. Discrimination based on marital status  

18. Discrimination based on arrest and/or conviction of crime  

19. National origin discrimination  

20. Racial discrimination  

21. Religious discrimination  

22. Sex discrimination  

C. Termination/Discharge from Employment  

23. In general  

24. Age discrimination, generally  

25. —Termination at age 32  

26. —Termination at age 55  

27. —Termination at age 59  

28. —Termination at age 62  
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29. —Termination at age 65  

30. —Termination at age 70  

31. Discrimination based on arrest and/or conviction of crime  

32. Discrimination based on maritial status  

33. Discrimination based on disability, generally  

34. —AIDS-related  

35. —Alcoholism  

36. —Cancer  

37. —Cerebral palsy  

38. —Crohn's disease  

39. —Drug dependency  

40. —Leg weakness  

41. —Multiple sclerosis  

42. —Obesity  

43. —Pregnancy  

44. —Psychiatric disorder  

45. —Seizures  

46. —Urinary disorder  

47. —Vision impairment  

48. National origin discrimination  

49. Racial discrimination  

50. Religious discrimination  

51. Sexual harassment  

52.Sex discrimination  

53. Retaliation  

D. Benefits/Denial of Benefits  

54. Seniority-related benefits  

55. Right to overtime work  

56. Right to be paid for religious holiday  

57. Insurance benefits  
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58. Pregnancy-related benefits  

59. —Availability to teachers  

E. Other Employment Matters  

60. In general  

61. Compensation  

62. Failure to promote  

63. Demotion  

64. Adverse employment action  

65. Slurs and insults  

66. —Interim position  

III. Housing Discrimination  

67. In general  

68. Constitutionality issues  

69. Leases, generally  

70. —Rent control; stabilization  

71. —Racial discrimination  

72. Public housing  

73. Cooperatives/condominiums  

74. Discrimination by real estate brokers  

75. Zoning as discriminatory  

IV. Other Discriminations  

76. Advertising  

77. Automobile rental  

78. “Arab boycott”  

79. Insurance  

80. Licensing matters  

81. Places of public accommodation  

82. Private clubs  

83. Discrimination by religious organizations  

84. Schools  
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V. Practice and Procedure  

85. In general  

86. Jurisdiction  

87. Standing to bring action  

88. Complaint, generally  

89. —Amended complaint  

90. Class action  

91. Declaratory judgment  

92. Discovery  

93. Burden of proof  

94. Collateral estoppel/res judicata  

95. Sufficiency of evidence  

I.  Generally 

1.  In general 

Nonjob-related auto accident injury which precludes injured worker from working is not disability within §§ 292, 296. 

McAuliffe v Taft Furniture Warehouse & Showroom, Ltd., 116 A.D.2d 774, 497 N.Y.S.2d 170, 1986 N.Y. App. Div. LEXIS 

51621 (N.Y. App. Div. 3d Dep't), app. denied, 67 N.Y.2d 609, 503 N.Y.S.2d 1025, 494 N.E.2d 458, 1986 N.Y. LEXIS 18621 

(N.Y. 1986). 

Where plaintiffs alleged sufficient facts to sustain cause of action under Human Rights Law (CLS  Exec § 296(1)(a)), cause of 

action alleging discrimination under CLS Civ R §§ 40-c and 40-d was also sustained and court erred in dismissing latter cause 

of action.  Samper v Univ. of Rochester, 144 A.D.2d 940, 535 N.Y.S.2d 281, 1988 N.Y. App. Div. LEXIS 14409 (N.Y. App. Div. 

4th Dep't 1988), app. dismissed, 74 N.Y.2d 642, 541 N.Y.S.2d 983, 539 N.E.2d 1111, 1989 N.Y. LEXIS 614 (N.Y. 1989). 

Sex, age, and disability discrimination claims filed against airline under CLS Exec § 296(1)(a) were not preempted by Federal 

Airlines Deregulation Act of 1978. Delta Air Lines v New York State Div. of Human Rights, 229 A.D.2d 132, 652 N.Y.S.2d 253, 

1996 N.Y. App. Div. LEXIS 12963 (N.Y. App. Div. 1st Dep't 1996), aff'd, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 

1997 N.Y. LEXIS 3710 (N.Y. 1997), app. dismissed, 90 N.Y.2d 882, 661 N.Y.S.2d 825, 684 N.E.2d 274, 1997 N.Y. LEXIS 2331 

(N.Y. 1997). 

Recovery under CLS Exec § 296(1)(a) requires affirmative proof of mental anguish or humiliation or other personal or 

monetary damage; any doubt that monetary award is essential element is dispelled by CLS Exec § 297(9), which provides that 

aggrieved party may maintain action “for damages and such other remedies as may be appropriate.” Mizrahi v Taic, 266 A.D.2d 

59, 698 N.Y.S.2d 635, 1999 N.Y. App. Div. LEXIS 11631 (N.Y. App. Div. 1st Dep't 1999). 

Plaintiff was not entitled to judgment in her favor in action for gender discrimination under CLS Exec § 296(1)(a), despite 

jury’s finding that plaintiff’s human rights were violated, where she received no award of monetary damages or other remedy. 

Mizrahi v Taic, 266 A.D.2d 59, 698 N.Y.S.2d 635, 1999 N.Y. App. Div. LEXIS 11631 (N.Y. App. Div. 1st Dep't 1999). 

Scope of CLS Exec § 296 did not extend to threats and vandalism such as plaintiff’s allegations that defendant dumped pile of 

cement on sidewalk in front of plaintiff’s house, tossed lighted cigarettes into his backyard, threw eggs on his front steps,  and 
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threatened once to paint swastika on his house. Seltzer v Bayer, 272 A.D.2d 263, 709 N.Y.S.2d 21, 2000 N.Y. App. Div. LEXIS 

6107 (N.Y. App. Div. 1st Dep't 2000). 

New York State Teachers’ Retirement System is exempt from provision of Human Rights Law setting forth discriminatory 

practices by employers, employment agencies, and labor organizations unless it can be shown that the System is a mere 

subterfuge to defeat the Law. New York State Teachers' Retirement System v New York State Div. of Human Rights, 83 Misc. 2d 

993, 373 N.Y.S.2d 964, 1975 N.Y. Misc. LEXIS 3027 (N.Y. Sup. Ct. 1975). 

Corporations which determined eligibility for nomination for annual “Tony” awards concerning excellence in theatre could not 

be held liable in discrimination claim for refusing to categorize comedian’s one-man theatrical comedy show as “play” eligible 

for award since “one-man show” does not fall within any protected category enumerated in Human Rights Law, it was not 

alleged that any particular corporation had employed, lodged, or financed comedian, and corporations showed that they did not 

discriminate against one-person shows so long as they qualified as plays. Mason v American Theatre Wing, 165 Misc. 2d 432, 

627 N.Y.S.2d 539, 1995 N.Y. Misc. LEXIS 241 (N.Y. Sup. Ct. 1995). 

Claim for negligent infliction of emotional distress based on plaintiff’s allegations of sex discrimination by defendant employer 

and its president was barred by CLS Work Comp § 29(6). Gerson v Giorgio Sant'Angelo Collectibles, 176 Misc. 2d 388, 671 

N.Y.S.2d 958, 1998 N.Y. Misc. LEXIS 114 (N.Y. Sup. Ct. 1998). 

State has compelling interest in combatting invidious discrimination.  N.Y. State Club Ass'n v City of New York, 487 U.S. 1, 108 

S. Ct. 2225, 101 L. Ed. 2d 1, 1988 U.S. LEXIS 2861 (U.S. 1988). 

Statutes making “direct” discrimination unlawful (CLS Civ R § 40 and CLS Exec § 296) are constitutional, even though they 

can be violated by speech or other expressive conduct, since governmental interest is aimed at conduct (i.e., discrimination) and 

not suppression of free speech, and statutes are no broader than necessary to further legitimate goal of eradicating 

discrimination. Jews for Jesus, Inc. v Jewish Community Relations Council, Inc., 968 F.2d 286, 1992 U.S. App. LEXIS 15614 

(2d Cir. N.Y. 1992). 

Federal employee could not bring action against his supervisors individually alleging violations of state Human Rights Laws 

(NYC Admin Code § 8-107 and CLS Exec § 296) since allowing such claims would easily circumvent holding in Brown v 

General Services Administration, 425 US 820, 96 S Ct 1961, that federal Title VII remedies were exclusive judicial remedy for 

claims of discrimination in federal employment. Rivera v Heyman, 157 F.3d 101, 1998 U.S. App. LEXIS 22598 (2d Cir. N.Y. 

1998). 

New York Human Rights Law (NYHRL), N.Y. Exec. Law § 290 et seq., by its terms, applied to the case, and no New York 

authority suggested that the impact of a discriminatory act had to be felt within New York for the NYHRL to apply. Absent a 

contrary interpretation by the New York Court of Appeals or the U.S. Court of Appeals for the Second Circuit, the court 

concluded that in addition to satisfying 29 U.S.C.S. § 633(b)’s deferral state filing requirement via the District of Columbia 

worksharing agreement, plaintiff adequately sought a state administrative remedy in New York by having his charge cross-filed 

with the New York State Division of Human Rights. Schuler v Pricewaterhousecoopers, LLP, 514 F.3d 1365, 379 U.S. App. 

D.C. 456, 2008 U.S. App. LEXIS 3150 (D.C. Cir. 2008). 

Exec § 296 could be enforced against a multi-state hockey league. Neeld v American Hockey League, 439 F. Supp. 459, 1977 

U.S. Dist. LEXIS 13309 (W.D.N.Y. 1977). 

New York Human Rights Law claim is dismissed with leave to amend, where woman-run company alleges IBM terminated its 

business relationship with company because it is owned, managed, and operated by women, because complaint must be 

expanded to specify nature of conduct allegedly in violation of CLS Exec Law § 296(13), since statute itself is ambiguous as to 

what constitutes violation. IBM Corp. v Jennifer-Ashley Co., 872 F. Supp. 1256, 1995 U.S. Dist. LEXIS 439 (S.D.N.Y. 1995). 

CLS Exec § 298-a did not provide Ohio resident with remedy for alleged sexual harassment by foreign defendants in Ohio; it 

was not harsh to dismiss plaintiff’s claims since plaintiff could have brought her claims in proper forum (Ohio) but chose not to 

do so. Beckett v Prudential Ins. Co. of Am., 893 F. Supp. 234, 1995 U.S. Dist. LEXIS 6513 (S.D.N.Y. 1995). 
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Once an employer has been found not to have discriminated, there is no predicate for imposing liability on supervisors based on 

Exec § 296 under an aiding and abetting theory. Yerry v Pizza Hut, 186 F. Supp. 2d 178, 2002 U.S. Dist. LEXIS 1976 (N.D.N.Y. 

2002). 

Former host of telemarketing television network, claiming the network’s violations of Exec § 296 and New York City, N.Y., 

Admin. Code § 8-107, did not actually work New York; but even if a reasonable jury found that she auditioned and was hired in 

New York, the discriminatory acts she complained of occurred in Pennsylvania and had no effect on New York. Velez v QVC, 

Inc., 227 F. Supp. 2d 384, 2002 U.S. Dist. LEXIS 18776 (E.D. Pa. 2002). 

Employee was denied leave to serve a late notice of claim under N.Y. Educ. Law § 3813(1) on his N.Y. Exec. Law § 296 gender 

discrimination claim against a school district, its superintendent, and a high school principal because the employee failed to 

show a sufficient basis to support his request to serve a late notice of claim based on the factors set forth in N.Y. Educ. Law. § 

3813(2-a) where he had previously presented a charge of age discrimination to the Equal Employment Opportunity 

Commission but had not alleged gender discrimination before commencing this action. Kushner v Valenti, 285 F. Supp. 2d 314, 

2003 U.S. Dist. LEXIS 17637 (E.D.N.Y. 2003), abrogated, Brtalik v S. Huntington Union Free Sch. Dist., 2010 U.S. Dist. LEXIS 

107373 (E.D.N.Y. Oct. 6, 2010). 

Discrimination claims brought under the New York Human Rights Law (NYHRL), N.Y. Exec. Law § 296 are analytically 

identical to claims brought under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and are therefore 

reviewed under the same standard. Since the employee’s federal claims of retaliation failed under the McDonnell Douglas 

framework, her state law claims were also dismissed. Ghirardelli v McAvey Sales & Serv., 287 F. Supp. 2d 379, 2003 U.S. Dist. 

LEXIS 17952 (S.D.N.Y. 2003), aff'd, 98 Fed. Appx. 909, 2004 U.S. App. LEXIS 11100 (2d Cir. N.Y. 2004). 

Claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and the New York Human Rights Law, 

N.Y. Exec. Law § 296, are analyzed under the same legal standards. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. 

Dist. LEXIS 4126 (N.D.N.Y. 2004). 

In deciding a motion to dismiss, the district court considers claims under the New York Human Rights Law, N.Y. Exec. Law § 

296, in tandem with claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq. Gad-Tadros v Bessemer 

Venture Partners, 326 F. Supp. 2d 417, 2004 U.S. Dist. LEXIS 14165 (E.D.N.Y. 2004). 

Because it is binding precedent, the U.S. District Court for the Southern District of New York deems it prudent to follow the 

ruling of the U.S. Court of Appeals for the Second Circuit that under the “aiding and abetting” language of N.Y. Exec. Law § 

296(6), a defendant who actually participates in the conduct giving rise to a discrimination claim may be held personally liable 

under the New York Human Rights Law, N.Y. Exec. Law § 296. Patane v Clark, 435 F. Supp. 2d 306, 2006 U.S. Dist. LEXIS 

42581 (S.D.N.Y. 2006), aff'd in part and rev'd in part, 508 F.3d 106, 2007 U.S. App. LEXIS 27391 (2d Cir. N.Y. 2007). 

Although a former employee could not maintain a sexual harassment and hostile work environment lawsuit against individuals 

under federal law, she could proceed on these claims against individuals under the New York Human Rights Law, N.Y. Exec. 

Law § 296. Pasqualini v MortgageIT, Inc., 498 F. Supp. 2d 659, 2007 U.S. Dist. LEXIS 54519 (S.D.N.Y. 2007). 

Division of Human Rights is not barred from undertaking any of its procedures or enforcing any of its policies against 

respondent who is actively under jurisdiction of Bankruptcy Court, or one who filed for bankruptcy protection after cause of 

action arose. 1999 Order Comm HR No. 4-E-A-91-1400339A. 

2.  Election of remedies  

A plaintiff, who is suing for damages arising out of the allegedly wrongful termination of his employment, may not combine in 

the same cause of action an allegation that he was dismissed solely because of his age, in violation of section 296 (subd 1, par 

[a]) of the Executive Law, along with the inconsistent claim that his discharge was intended to deprive him of salary and 

commissions inasmuch as these additional allegations, while properly included in other causes of action, have no place in the 

age discrimination cause of action which is otherwise legally sufficient; accordingly, the age discrimination should be 

dismissed with leave to replead. Manley v Pandick Press, Inc., 72 A.D.2d 452, 424 N.Y.S.2d 902, 1980 N.Y. App. Div. LEXIS 

9702 (N.Y. App. Div. 1st Dep't), app. dismissed, 49 N.Y.2d 1046, 1980 N.Y. LEXIS 5780 (N.Y. 1980). 
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New York City had authority to create private cause of action for unlawful discrimination with punitive damages as remedy, 

and ordinance enacted by city (NYC Admin Code § 8-502) was not inconsistent with CLS Exec Art 15; authority specifically 

conferred on municipalities under CLS NY Const Art IX § 2(c)(ii)(10) to enact laws whether or not related to “property, affairs, 

or government” of local government is to be liberally construed and is broad enough to include creation of private cause of 

action. Bracker v Cohen, 204 A.D.2d 115, 612 N.Y.S.2d 113, 1994 N.Y. App. Div. LEXIS 5216 (N.Y. App. Div. 1st Dep't 1994) . 

Administrative convenience dismissal of complaint with State Division of Human Rights alleging discriminatory discharge 

from employment on bases of race and physical disability was arbitrary where there was nothing in record to suggest that 

complainant intended to pursue his federal remedy before filing his administrative complaint or that he filed such complaint as 

prerequisite to commencing federal action, fact that over one year elapsed between filing of administrative complaint and 

commencement of federal action indicated that complainant initially intended to elect administrative remedy, and thus 

dismissal violated CLS Exec § 297(9) and CLS Div Hum Rts R § 465.5(e)(2) (9 NYCRR § 465.5(e)(2)). Wegmans Food Mkts. v 

New York State Div. of Human Rights, 245 A.D.2d 685, 664 N.Y.S.2d 685, 1997 N.Y. App. Div. LEXIS 12602 (N.Y. App. Div. 3d 

Dep't 1997). 

Employee was not barred by Workers’ Compensation Law from receiving lost wages under State Division of Human Rights’ 

decision that employer was liable for age and sex discrimination where employee’s monetary recovery for intentional acts of 

discrimination in human rights proceeding was offset by amount of workers’ compensation benefits paid to her, and thus CLS 

Work Comp § 29, which was designed to prevent double recovery, was not frustrated. Grand Union Co. v Mercado, 263 

A.D.2d 923, 694 N.Y.S.2d 524, 1999 N.Y. App. Div. LEXIS 8451 (N.Y. App. Div. 3d Dep't 1999). 

In civil action alleging employment discrimination based on sexual orientation, defendants were not entitled to dismissal of 

claims grounded in New York City Human Rights Law on basis that plaintiff elected his remedies under NYC Admin Code § 8-

502(d) by filing complaint with New York City Human Rights Commission, as prior complaint was properly dismissed for 

“administrative convenience” under NYC Admin Code § 8-113(a)(5) to conserve city resources and allow joinder with state law 

claims in state court in that city commission has limited jurisdiction extending only to claims arising under administrative code, 

whereas Supreme Court has exclusive jurisdiction over pendent civil claims arising under state law. Acosta v Loews Corp., 276 

A.D.2d 214, 717 N.Y.S.2d 47, 2000 N.Y. App. Div. LEXIS 12405 (N.Y. App. Div. 1st Dep't 2000). 

Trial court should have dismissed a physician’s claim that an employer and supervisors violated N.Y. Exec. Law § 296 and the 

New York City, N.Y., Admin. Code § 8-107 by terminating him in retaliation for his complaints about the favoritism shown 

towards other employees because, by commencing an action under N.Y. Lab. Law § 740(4), the physcian’s elected remedies, 

waiving other causes of action relating to the alleged retaliatory discharge, irrespective of the disposition of such claims. 

Deshpande v TJH Med. Servs., P.C., 52 A.D.3d 648, 861 N.Y.S.2d 697, 2008 N.Y. App. Div. LEXIS 5563 (N.Y. App. Div. 2d 

Dep't 2008), app. denied, 12 N.Y.3d 704, 879 N.Y.S.2d 50, 906 N.E.2d 1084, 2009 N.Y. LEXIS 293 (N.Y. 2009), overruled in 

part, Webb-Weber v Community Action for Human Servs., Inc., 23 N.Y.3d 448, 992 N.Y.S.2d 163, 15 N.E.3d 1172, 2014 N.Y. 

LEXIS 1049 (N.Y. 2014). 

State cause of action under Human Rights Law are not barred by filing of complaint with Division of Human Rights on 

grounds of election of remedies doctrine, as plaintiffs’ Title VII (42 USCS § 2000e et seq.) and Age Discrimination in 

Employment Act (29 USCS § 621 et seq.) discrimination charges were filed initially with EEOC as prerequisite to 

commencement of court action and subsequent decision by EEOC to refer such charges to Division of Human Rights cannot 

serve to bar plaintiffs’ assertion of their rights under state law; further, even had plaintiffs initially invoked administrative 

proceedings before Division of Human Rights, such actions would only preclude filing of complaint in District Court while 

resolution of matters remained undecided by agency. People by Abrams v Holiday Inns, 656 F. Supp. 675, 1984 U.S. Dist. 

LEXIS 24071 (W.D.N.Y. 1984). 

Former assistant vice-president and loan officer of bank is barred by doctrine of election of remedies from bringing action 

under CLS Exec L § 296(1)(a) for age discrimination, where claim was also filed with appropriate state agency, which rejected 

it. Moylan v National Westminster Bank, 687 F. Supp. 54, 1988 U.S. Dist. LEXIS 5130 (E.D.N.Y. 1988). 

Claim by disabled person that hospital discriminated against him on basis of his disability in violation of CLS Exec L § 296 

must be dismissed under doctrine of election of remedies, where claim was addressed and decided by Division of Human 
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Rights and matter was not dismissed for administrative convenience so as to provide exception under § 297(9). Leake v Long 

Island Jewish Medical Center, 695 F. Supp. 1414, 1988 U.S. Dist. LEXIS 8361 (E.D.N.Y. 1988), aff'd, 869 F.2d 130, 1989 U.S. 

App. LEXIS 2447 (2d Cir. N.Y. 1989). 

Former employee’s state claims against union under Human Rights Law, alleging discriminatory refusal to follow up on 

grievance arising from her termination, were preempted by section of Labor Management Relations Act governing suits by and 

against labor organizations, and thus were properly removed to federal court under 28 USCS § 1441. Hess v B & B Plastics 

Div. of Metal Cladding, 862 F. Supp. 31, 1994 U.S. Dist. LEXIS 12743 (W.D.N.Y. 1994). 

Former employee’s age discrimination claim against former employer under CLS Exec Law §§ 296 et seq. is not dismissed, 

where employee alleges he served state and local human rights agencies with copies of complaint solely to meet jurisdicitonal 

requirement for filing action in court and did not file charges of discrimination with either agency, because complaint is unclear 

as to whether charges were filed with agencies or not, but viewing allegations in light most favorable to employee, nonmoving 

party, employer’s motion to dismiss under election-of-remedies doctrine must be denied Gerzog v London Fog Corp., 907 F. 

Supp. 590, 1995 U.S. Dist. LEXIS 17432 (E.D.N.Y. 1995). 

Employee’s administrative complaint, asserted before City Commission of Human Rights that lacked subject matter 

jurisdiction, was not binding election not to sue. Pierre v Chemical Bank, 960 F. Supp. 21, 1997 U.S. Dist. LEXIS 3032 

(E.D.N.Y. 1997). 

Successful sexual harassment plaintiff is entitled to award totaling $91,230.15, even though, where employer has 20 employees 

as hers does, aggregate total of compensatory and punitive damages, under Title VII (42 USCS §§ 2000e et seq.) and 42 USCS 

§ 1981a(b)(3)(A), may not exceed $50,000, because plaintiff is not precluded from also seeking additional compensatory 

damages under Exec § 296. Walia v Vivek Purmasir & Assocs., 160 F. Supp. 2d 380, 2000 U.S. Dist. LEXIS 19076 (E.D.N.Y. 

2000). 

Detective’s claim that a village’s sick leave policy was enforced in a discriminatory manner on the basis of gender, race, and 

disability in violation of the New York Human Rights Law, N.Y. Exec. Law § 296, was barred by the election of remedies 

provision of N.Y. Exec. Law § 297(9) because the detective had filed a discrimination complaint with the New York State 

Division of Human Rights and the detective’s present claims of gender, race, and disability discrimination arose out of the 

same incident forming the basis of her claim before the Division even though the administrative complaint alleged only 

discrimination on the basis of creed. Borum v Village of  Hempstead, 590 F. Supp. 2d 376, 2008 U.S. Dist. LEXIS 103891 

(E.D.N.Y. 2008). 

3.  Immunity from suit  

Court properly dismissed cause of action for breach of employment contract, while allowing cause of action for statutory 

retaliatory discharge under CLS  Exec § 296, since statutory restriction on right to discharge may provide statutory right to 

relief for discharged employees as alternative to unviable contract and tort claims.  Fisher v Maxwell Communications Corp., 

205 A.D.2d 356, 613 N.Y.S.2d 369, 1994 N.Y. App. Div. LEXIS 6242 (N.Y. App. Div. 1st Dep't 1994). 

Plaintiffs, licensed practical nurses, lacked standing to assert claim that medical center’s per se policy contravened CLS Civ R 

§ 79-i and CLS Exec § 296 by punishing employees who had asserted their intention to refrain from participating in abortive 

procedures by requiring them to participate in emergency situations involving abortions since no emergency was implicated in 

instant circumstances nor did plaintiffs allege that they were forced to perform abortive procedure. Larson v Albany Med. Ctr., 

252 A.D.2d 936, 676 N.Y.S.2d 293, 1998 N.Y. App. Div. LEXIS 8687 (N.Y. App. Div. 3d Dep't 1998). 

Immunity from suit granted to physicians or review committees for evaluations of other physicians done without malicious 

intent, as provided by CLS  Educ § 6527 and  Pub Health §§ 2805-j and  2805-m(3), was no defense in sex discrimination 

action brought against physicians under CLS  Exec § 296; relevant sections of Education Law and Public Health Law are not 

blanket authorizations to discriminate against other physicians but were enacted to encourage   frank discussion of physician’s 

performance and credentials.   Samper v Univ. of Rochester Strong Mem'l Hosp., 139 Misc. 2d 580, 528 N.Y.S.2d 958, 1987 
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N.Y. Misc. LEXIS 2830 (N.Y. Sup. Ct. 1987), modified, 144 A.D.2d 940, 535 N.Y.S.2d 281, 1988 N.Y. App. Div. LEXIS 14409 

(N.Y. App. Div. 4th Dep't 1988). 

Plaintiff real estate salesperson was independent contractor, not employee, and thus could not bring action against brokerage 

firm under CLS Exec § 296 although she was given office space, was scheduled for floor time by firm’s manager, and was 

required to attend sales meetings and spend 2 to 4 hours per week in office, where (1) she scheduled her own hours, marketed 

her own listings, and was expected to develop her own business leads, (2) she was paid on commission basis and received no 

commission until property was sold, (3) no taxes were deducted from her gross commission payment, and she was not covered 

by workers’ compensation or state unemployment insurance, and (4) she paid self-employment social security tax, as well as 

her own state licensing fees and fee to obtain multiple listing services. Stetka v Hunt Real Estate Corp., 859 F. Supp. 661, 1994 

U.S. Dist. LEXIS 12292 (W.D.N.Y. 1994). 

Discrimination plaintiff’s allegations that, after she complained of sexual harassment, her former employer took no action to 

correct situation, and instead initiated course of retribution and retaliation, were sufficient to invoke intentional tort exception 

to exclusive remedy under CLS Work Comp § 11. Walker v Weight Watchers Int'l, 961 F. Supp. 32, 1997 U.S. Dist. LEXIS 

4542 (E.D.N.Y. 1997). 

CLS Work Comp § 11 barred discrimination plaintiff’s claim that, after she had complained of sexual harassment, her former 

employer negligently retained harassing employee. Walker v Weight Watchers Int'l, 961 F. Supp. 32, 1997 U.S. Dist. LEXIS 

4542 (E.D.N.Y. 1997). 

Jurisdiction cannot be exercised with respect to employees’ Human Rights Law (CLS Exec Law §§ 290 et seq.) claim against 

state asserting age discrimination, because defendants did not consent to suit in federal District Court, and their Eleventh 

Amendment immunity has not been waived by any language in Law. Mete v New York State Office of Mental Retardation & 

Developmental Disabilities, 984 F. Supp. 125, 1997 U.S. Dist. LEXIS 17762 (N.D.N.Y. 1997), aff'd sub nom. Cooper v New 

York State Office of Mental Health, 162 F.3d 770, 1998 U.S. App. LEXIS 31725 (2d Cir. N.Y. 1998). 

Summary judgment is appropriate dismissing CLS Exec Law § 296 discriminatory termination claim of discharged laborer, 

where there is no suggestion in record that New York has waived its immunity or otherwise consented to be sued in federal 

court, because defendant State University of New York at Buffalo is arm of state, and Eleventh Amendment bars this suit 

against it. Stephens v State Univ. of N.Y., 11 F. Supp. 2d 242, 1998 U.S. Dist. LEXIS 10125 (W.D.N.Y.), dismissed, 11 F. Supp. 

2d 242, 1998 U.S. Dist. LEXIS 10423 (W.D.N.Y. 1998). 

African-American employee’s Exec § 296 racial discrimination and common-law claims are barred by Eleventh Amendment, 

where employer is state department of labor, and nothing in Human  Rights Law (Exec §§ 290 et seq.) provides any basis for 

finding that New York has waived its Eleventh Amendment immunity, because Eleventh Amendment bars suits against 

states—and state agencies—by their own citizens in federal court in absence of waiver by state or abrogation by Congress. 

Phipps v New York State DOL, 53 F. Supp. 2d 551, 1999 U.S. Dist. LEXIS 9584 (N.D.N.Y. 1999). 

Employee’s sexual harassment claim brought under Human Rights Law (Exec § 296) is denied summarily, where employer 

qualifies as state entity based on its enabling statute and extensive nexus between itself and state illustrated therein, because 

nothing in Human Rights Law indicates New York has waived Eleventh Amendment immunity thereunder. Turner v Olympic 

Regional Dev. Auth., 89 F. Supp. 2d 241, 2000 U.S. Dist. LEXIS 1401 (N.D.N.Y. 2000). 

Racial discrimination claims under federal law and Exec § 296 against Developmental Disabilities Services Office and 

supervisors in their official capacities are dismissed, even though claims against individual defendants in their personal 

capacities remain, where Office is subdivision of New York Office of Mental Retardation and Developmental Disabilities, 

which is state agency, because Eleventh Amendment immunity extends to state and its agencies. Hill v Taconic Developmental 

Disabilities Servs. Office, 181 F. Supp. 2d 303, 2002 U.S. Dist. LEXIS 779 (S.D.N.Y. 2002), vacated in part, 57 Fed. Appx. 9, 

2003 U.S. App. LEXIS 11 (2d Cir. N.Y. 2003). 
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Former employee’s claims for money damages against the State of New York and its Department of Transportation (her former 

employer) and individual defendants in their official capacities was dismissed where the State of New York had not consented 

to suit in federal court. Briggs v New York State DOT, 233 F. Supp. 2d 367, 2002 U.S. Dist. LEXIS 22436 (N.D.N.Y. 2002). 

Former university employee’s race discrimination claims against state university officials in their official capacities under the 

New York State Human Rights Law, N.Y. Exec. Law § 296, were dismissed on Eleventh Amendment grounds since the district 

court was precluded from granting prospective relief against the officials based on violations of state law. Ghent v Moore, 519 

F. Supp. 2d 328, 2007 U.S. Dist. LEXIS 78357 (W.D.N.Y. 2007), aff'd, 324 Fed. Appx. 55, 2009 U.S. App. LEXIS 8949 (2d Cir. 

2009). 

Employee’s discrimination claim against a state agency employer was barred by Eleventh Amendment immunity, which was 

not waived by the New York State Human Rights Law. Hamzik v Office for People with Developmental Disabilities, 859 F. 

Supp. 2d 265, 2012 U.S. Dist. LEXIS 68400 (N.D.N.Y. 2012). 

4.  Arbitration  

Claims of race and gender-based discrimination brought under Human Rights Law by employees of investment firms should be 

submitted to arbitration under terms of Uniform Application for Securities Industry Registration or Transfer (U-4 form), which 

apply Federal Arbitration Act (9 USCS § 1 et seq.) to such disputes, where employees executed form as part of their application 

for registration with various securities exchanges; to extent that Wertheim & Co. v Halpert, 48 N.Y.2d 681, 421 N.Y.S.2d 876, 

397 N.E.2d 386, 1979 N.Y. LEXIS 2337 (N.Y. 1979). 

Television network was entitled to summary judgment dismissing age discrimination action where employee admitted that 

network had planned to rehire him prior to his well-publicized comments about black athletes, and it was undisputed that 

network had been planning his continued employment until he made offending comments. Snyder v CBS, 204 A.D.2d 252, 612 

N.Y.S.2d 147, 1994 N.Y. App. Div. LEXIS 5797 (N.Y. App. Div. 1st Dep't 1994). 

County department of corrections was entitled to dismissal of petitioner’s age discrimination claim where (1) during his period 

as probationary correction officer, petitioner failed to qualify in firearm training/unsafe procedures course, was failing course in 

defensive tactics, and had missed other required courses due to several absences, (2) petitioner was notified that he was 

discharged for unsatisfactory performance, and (3) petitioner thereafter wrote letters to Commissioner of Corrections in which 

he made no claim of age discrimination and admitted that he failed required courses. Pantaleone v Jackson, 204 A.D.2d 458, 

611 N.Y.S.2d 631, 1994 N.Y. App. Div. LEXIS 4768 (N.Y. App. Div. 2d Dep't), app. denied, 84 N.Y.2d 806, 618 N.Y.S.2d 7, 642 

N.E.2d 326, 1994 N.Y. LEXIS 3363 (N.Y. 1994). 

Employee was not entitled to permanent stay of arbitration of claims predicated on Human Rights Law, on ground that 

arbitration would violate her constitutional right to jury trial, as she waived her right to jury trial by her conscious and 

deliberate decision to accept employee manual which provided for arbitration of employment-related claims. Ball v SFX 

Broadcasting, 236 A.D.2d 158, 665 N.Y.S.2d 444, 1997 N.Y. App. Div. LEXIS 12613 (N.Y. App. Div. 3d Dep't 1997) , app. 

denied, 92 N.Y.2d 803, 677 N.Y.S.2d 73, 699 N.E.2d 433, 1998 N.Y. LEXIS 1792 (N.Y. 1998), app. dismissed, 91 N.Y.2d 921, 

669 N.Y.S.2d 262, 692 N.E.2d 131, 1998 N.Y. LEXIS 293 (N.Y. 1998). 

Age discrimination lawsuit, arising from plaintiff’s termination as superintendent of defendants’ apartment complex, was not 

barred by mandatory arbitration clause of collective bargaining agreement between defendants and plaintiff’s union, where 

agreement contained no clear and unequivocal agreement to arbitrate statutory age discrimination claims; nor was lawsuit 

precluded because arbitrator in plaintiff’s grievance proceeding had determined that plaintiff was terminated for just cause, 

where age discrimination claim was not considered by arbitrator. Crespo v 160 West End Ave. Owners Corp., 253 A.D.2d 28, 

687 N.Y.S.2d 79, 1999 N.Y. App. Div. LEXIS 870 (N.Y. App. Div. 1st Dep't 1999). 

Employee could maintain action against her employer under Human Rights Law despite her failure to utilize grievance and 

arbitration process of collective bargaining agreement where agreement excluded several types of disputes from arbitration, and 

specifically acknowledged that working environment “should be characterized by mutual respect for the dignity of every 

employee (and that) nothing contained in this paragraph shall be subject to Step 3 of the grievance procedure.”  Grovesteen v 
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New York State Pub. Emples. Fed'n, 265 A.D.2d 784, 697 N.Y.S.2d 392, 1999 N.Y. App. Div. LEXIS 10943 (N.Y. App. Div. 3d 

Dep't 1999). 

There are no public policy reasons for not enforcing anticipatory agreements to arbitrate statutory employment discrimination 

claims arising under CLS Exec § 296(1)(a). S. Huntington Jewish Ctr. v Heyman, 282 A.D.2d 684, 723 N.Y.S.2d 511, 2001 N.Y. 

App. Div. LEXIS 5166 (N.Y. App. Div. 2d Dep't 2001). 

Plaintiff’s claim of age discrimination under CLS Exec § 296, arising from his termination as superintendent of defendants’ 

cooperative apartment building, was not subject to arbitration under parties’ collective bargaining agreement since there was 

clear state policy against resolution of discrimination claims through arbitration, and operation of single apartment building 

could not be said to affect or involve interstate commerce. Crespo v Kreisel Co., 172 Misc. 2d 182, 657 N.Y.S.2d 321, 1997 

N.Y. Misc. LEXIS 127 (N.Y. Sup. Ct. 1997). 

Plaintiff, initially hired under employment contract that contained arbitration clause, was entitled to stay of arbitration of 

dispute arising from defendant employer’s alleged violation of Human Rights Law where defendant, after terminating plaintiff 

at conclusion of initial contract term, subsequently rehired him as at-will employee under new contract without arbitration 

clause, and lawsuit pertained to period of time when plaintiff worked under employment contract that did not have arbitration 

clause. Hamilton v Cantor Fitzgerald Sec., 177 Misc. 2d 1010, 677 N.Y.S.2d 688, 1998 N.Y. Misc. LEXIS 395 (N.Y. Sup. Ct. 

1998). 

Arbitration clause that covered any dispute or controversy arising out of or relating to an employment agreement, the 

interpretation thereof, and/or the employment relationship between an employer and an employee was valid under N.Y. 

C.P.L.R. 7501 and 7503(a) and covered the employee’s claims of discrimination, harassment, and retaliation under the New 

York State Human Rights Law, N.Y. Exec. Law § 296(6) and the New York City Human Rights Law, N.Y., Admin. Code § 8-

107(6), breach of contract, promissory estoppel, fraudulent inducement, defamation, and intentional torts arising out of the 

same alleged conduct as: (1) the employee was recruited while the employee was an out-of-state resident, and hired to work in 

New York trading stock indexes, currencies, and interest rates, (2) a punitive damages claim was arbitrable as the job that was 

the subject of the agreement plainly concerned a “transaction involving commerce” under the Federal Arbitration Agreement, 9 

U.S.C.S. § 2, (3) the employee did not allege specific conduct that substantiated the employee’s characterizations of fraud, 

duress, coercion, or adhesion in the execution of the agreement, and (4) the employee failed to show why the agreement was 

not binding on the employee’s mentor, who was also an employee of the employer, and on an affiliated entity of the employer. 

Tong v S.A.C. Capital Mgt., LLC, 835 N.Y.S.2d 881, 16 Misc. 3d 401, 237 N.Y.L.J. 116, 2007 N.Y. Misc. LEXIS 3663 (N.Y. Sup. 

Ct. 2007), aff'd in part, modified, 52 A.D.3d 386, 860 N.Y.S.2d 84, 2008 N.Y. App. Div. LEXIS 5490 (N.Y. App. Div. 1st Dep't 

2008). 

New York City Human Rights Law, New York City, N.Y., Admin. Code § 8-107(1)(a), while omitting reference to genetic or 

carrier-based discrimination, otherwise generally tracks the New York State Human Rights Law, N.Y. Exec. Law § 296, with 

the notable exception that only the City statute makes it unlawful to discriminate, in the area of employment, based upon an 

individual’s “sexual orientation,” as the catalog of prohibited acts in § 296, does not include this element; the New York City 

Council has created a private civil right of action for persons in the City who are aggrieved by unlawful discriminatory 

practices, New York City, N.Y., Admin. Code § 8-502, but such an ordinance cannot, of course, be inconsistent with State law, 

under N.Y. Mun. Home Rule Law § 10(1)(i). Priore v N.Y. Yankees, 307 A.D.2d 67, 761 N.Y.S.2d 608, 2003 N.Y. App. Div. 

LEXIS 6119 (N.Y. App. Div. 1st Dep't), app. denied, 1 N.Y.3d 504, 775 N.Y.S.2d 781, 807 N.E.2d 894, 2003 N.Y. LEXIS 4134 

(N.Y. 2003). 

Where the radio station owner and manager entered into an employment contract that contained an arbitration clause, the 

enforceability of the arbitration clause was not affected by the statutory nature of the former employee’s discrimination claims 

against the owner and manager under the New York State Human Rights Law, N.Y. Exec. Law § 290 et seq. DiBello v 

Salkowitz, 4 A.D.3d 230, 772 N.Y.S.2d 663, 2004 N.Y. App. Div. LEXIS 1847 (N.Y. App. Div. 1st Dep't 2004) . 

Employer and employee embroiled in termination/sexual harassment dispute shall submit all claims to arbitration in accordance 

with terms of employment agreement, except for employee’s claims for punitive damages under CLS Exec Law § 296, because 

arbitrator has no power to award punitive damages on claims brought under New York law, but prohibition concerning one 
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claim does not bar arbitration of other claims, as court may simply sever and stay further proceedings on nonarbitrable claim. 

DiCrisci v Lyndon Guaranty Bank, 807 F. Supp. 947, 1992 U.S. Dist. LEXIS 18937 (W.D.N.Y. 1992). 

Arbitration is compelled under 9 USCS § 3, where young African-American male employees assert sexual harassment claims 

under CLS Exec Law § 296(1), but employees’ signatures appear on “Principles of Employment” which expressly and 

unambiguously obligate them to arbitrate employment disputes, even though they both allege they signed documents at 

orientation meetings which were “intimidating, hurried, and tense” and did not even know meaning of word “arbitration” until 

they consulted with their attorneys, because argument that they did not have time to read agreement before signing must fail in 

light of strong federal policy favoring arbitration. Maye v Smith Barney Inc., 897 F. Supp. 100, 1995 U.S. Dist. LEXIS 11881 

(S.D.N.Y.), app. denied, 903 F. Supp. 570, 1995 U.S. Dist. LEXIS 16774 (S.D.N.Y. 1995). 

In granting an employer’s motion to dismiss an employee’s discrimination claims without prejudice subject to resolution 

through arbitration, the court concluded that although the contracts at issue were exempt under § 1 of the Federal Arbitration 

Act (FAA), 9 U.S.C.S. § 1 et seq., i.e. transportation workers’ employment contracts, they were not unenforceable where state 

law provided otherwise; New York law required enforcement of the provisions to arbitrate the employee’s claims under Title 

VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and the New York State Human Rights Law, N.Y. Exec. Law § 

296 et seq. Valdes v Swift Transp. Co., 292 F. Supp. 2d 524, 2003 U.S. Dist. LEXIS 21348 (S.D.N.Y. 2003). 

Employee’s state law claims for overtime pay and alleged retaliatory conduct were dismissed and arbitration was compelled 

because nothing in N.Y. Labor Law § 663 or N.Y. Exec. Law § 296 indicates that the state legislature intended to preclude 

compulsory arbitration of claims under those provisions. Ciago v Ameriquest Mortg. Co., 295 F. Supp. 2d 324, 2003 U.S. Dist. 

LEXIS 22852 (S.D.N.Y. 2003). 

Police officer did not establish a prima facie case of gender discrimination with regards to the assignment of overtime because 

the police officer did not cite instances where she sought overtime work and that work was denied and the police officer was 

not entitled to secondary work permits while she was on medical leave. Lee v City of Syracuse, 603 F. Supp. 2d 417, 2009 U.S. 

Dist. LEXIS 24966 (N.D.N.Y. 2009), overruled in part, Widomski v State Univ. of N.Y., 748 F.3d 471, 2014 U.S. App. LEXIS 

6466 (2d Cir. N.Y. 2014). 

II.  Employment Discrimination  

A.  Generally  

5.  In general  

Amendment of the Human Rights Law in 1965 to prohibit discrimination in employment based on sex was intended as a 

blanket proscription, and it was not necessary that each discriminatory practice in use in 1965, whether existing by legislative 

grace or in consequence of employment custom or usage, should have been marked for explicit demise in order to be 

prohibited. Brooklyn Union Gas Co. v New York State Human Rights Appeal Bd., 41 N.Y.2d 84, 390 N.Y.S.2d 884, 359 N.E.2d 

393, 1976 N.Y. LEXIS 3253 (N.Y. 1976), reh'g denied, 42 N.Y.2d 824, 1977 N.Y. LEXIS 3961 (N.Y. 1977). 

Evidence showing, inter alia, city employee’s chronic lateness, absenteeism, insubordination and poor work performance 

supported finding of division of human rights of no probable cause to believe that employee was victim of discrimination so 

that Human Rights Appeal Board exceeded its limited scope of review in determining that division’s order dismissing 

employee’s complaint was arbitrary, capricious and an abuse of discretion. New York City Housing Authority v State Div. on 

Human Rights, 53 A.D.2d 844, 385 N.Y.S.2d 785, 1976 N.Y. App. Div. LEXIS 13674 (N.Y. App. Div. 1st Dep't 1976). 

That a job is too dangerous for women, without more, is an insufficient basis for the “bona fide occupational qualification” 

exception, in view of the statutory rationale that the individual woman be allowed to choose whether to accept the risk. Sexual 

identity is not a “bona fide occupational qualification” for the position of cook in a minimum security correctional facility  for 

males. State Div. of Human Rights v New York State Dep't of Correctional Services, 61 A.D.2d 25, 401 N.Y.S.2d 619, 1978 N.Y. 

App. Div. LEXIS 9698 (N.Y. App. Div. 4th Dep't 1978). 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-FD10-008H-F37J-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S6M-T292-D6RV-H4BN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DSJ0-001T-553B-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DSJ0-001T-553B-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8PB0-001T-54XK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S6M-T292-D6RV-H4BK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0712-D6RV-H54G-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4B4J-27M0-0038-Y29P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FGK-5FW1-DXC8-04M5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4B95-6DC0-0038-Y4B0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4B95-6DC0-0038-Y4B0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VXT-F9S0-TXFR-J277-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VXT-F9S0-TXFR-J277-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-B600-003C-F4Y3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-B600-003C-F4Y3-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-D9J0-003C-F1YY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-D9J0-003C-F1YY-00000-00&context=1000516


Page 34 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

It is an unlawful discriminatory practice for an employer, because of a disability of any individual, to refuse to employ or to 

discharge such individual or to discriminate against him in compensation or in the terms, conditions or privileges of 

employment. Westinghouse Electric Corp. v State Div. of Human Rights, 63 A.D.2d 170, 406 N.Y.S.2d 912, 1978 N.Y. App. 

Div. LEXIS 11327 (N.Y. App. Div. 3d Dep't 1978), aff'd, 49 N.Y.2d 234, 425 N.Y.S.2d 74, 401 N.E.2d 196, 1980 N.Y. LEXIS 

2036 (N.Y. 1980). 

It is an unlawful discriminatory practice for an employer, because of a disability of any individual, to refuse to employ or to 

discharge such individual or to discriminate against him in compensation or in the terms, conditions or privileges of 

employment, disability being limited to physical, mental or medical conditions which are unrelated to the ability to engage in 

the activities involved in the job or occupation. Arnot Ogden Memorial Hospital v State Div. of Human Rights, 67 A.D.2d 543, 

416 N.Y.S.2d 372, 1979 N.Y. App. Div. LEXIS 10500 (N.Y. App. Div. 3d Dep't 1979). 

The decision of the Human Rights Appeals Board finding the employer guilty of an unlawful discriminatory practice by 

discriminating against a female employee because she had opposed practices which were forbidden by the Human Rights Law 

could not stand where the employer did not discriminate against the complaining employee and other female office workers on 

the basis of sex and thus the employer could not be found to have retaliated against the complaining employee for having 

opposed an unlawful practice; however, employees who feel victimized by unlawful discrimination do not act at their peril in 

trying to expose such practices, since absolute protection is afforded those who seek redress by the commencement of an 

administrative proceeding. Mohawk Finishing Products, Inc. v State Div. of Human Rights, 83 A.D.2d 970, 442 N.Y.S.2d 816, 

1981 N.Y. App. Div. LEXIS 15431 (N.Y. App. Div. 3d Dep't 1981), aff'd, 57 N.Y.2d 892, 456 N.Y.S.2d 749, 442 N.E.2d 1260, 

1982 N.Y. LEXIS 3772 (N.Y. 1982). 

Retaliation complaint alleging that the employer failed to promote complainant during the pendency of an earlier-filed sex 

discrimination complaint was properly dismissed where complainant had not taken the required competitive examination 

needed to qualify for one position in question and where the person promoted to the other position in question had three months 

actual work experience in that specific position, which experience complainant lacked. Engel v New York State Human Rights 

Appeal Bd., 84 A.D.2d 640, 444 N.Y.S.2d 288, 1981 N.Y. App. Div. LEXIS 15761 (N.Y. App. Div. 3d Dep't 1981). 

In an action arising out of alleged discrimination against an employee by defendant bank and an individual defendant, her 

supervisor, the employee’s claim against said individual defendant would be dismissed where he was not shown to be either an 

employer or high-ranking executive, in that the Human Rights Law (Executive Law, § 290 et seq.) and the Federal Equal Pay 

Act (29 USCS § 206) are designed to prohibit an employer or high-ranking senior executive from committing unlawful 

discriminatory practices. Patrowich v Chemical Bank, 98 A.D.2d 318, 470 N.Y.S.2d 599, 1984 N.Y. App. Div. LEXIS 16482 

(N.Y. App. Div. 1st Dep't), app. dismissed, 62 N.Y.2d 801 (N.Y. 1984), aff'd, 63 N.Y.2d 541, 483 N.Y.S.2d 659, 473 N.E.2d 11, 

1984 N.Y. LEXIS 4717 (N.Y. 1984). 

Protection of Executive Law § 296 does not extend to unpaid voluntary relationship in which resident of group home for those 

with history of psychiatric disability performed volunteer work at school; although Executive Law § 296 expressly covers 

volunteer firemen, legislature’s failure to include other voluntary unpaid positions evidences its intent not to extend protection 

of statute to all voluntary positions. Sweeney v Board of Education, 112 A.D.2d 240, 491 N.Y.S.2d 455, 1985 N.Y. App. Div. 

LEXIS 55984 (N.Y. App. Div. 2d Dep't 1985). 

CLS Exec § 296 does not exclude public officers from its coverage. Scopelliti v Town of New Castle, 210 A.D.2d 339, 620 

N.Y.S.2d 407, 1994 N.Y. App. Div. LEXIS 12522 (N.Y. App. Div. 2d Dep't 1994). 

Real estate broker suing for employment discrimination under CLS Exec § 296(1)(a) failed to raise triable issue of fact as to 

liability of her coemployees of realty company, absent showing that coemployees had any ownership interest in company or 

had power to do more than carry out personnel decisions made by others. Murphy v ERA United Realty, 251 A.D.2d 469, 674 

N.Y.S.2d 415, 1998 N.Y. App. Div. LEXIS 6829 (N.Y. App. Div. 2d Dep't 1998). 

Real estate broker suing for employment discrimination had cause of action against both her employer and her coemployees 

under NYC Admin Code § 8-107(1)(a), which, unlike CLS Exec § 296(1)(a), expressly provides that it is unlawful for “an 
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employer or an employee or an agent thereof” to engage in discriminatory employment practices. Murphy v ERA United Realty, 

251 A.D.2d 469, 674 N.Y.S.2d 415, 1998 N.Y. App. Div. LEXIS 6829 (N.Y. App. Div. 2d Dep't 1998). 

Real estate broker suing for employment discrimination had cause of action against employer under CLS Exec § 296(1)(a) and 

against her coemployees for aiding and abetting under CLS Exec § 296(6) where she alleged that 3 individuals—

owner/employer and 2 coemployees—engaged in pervasive and repugnant pattern of discriminatory employment practices, 

based on both sex and national origin, including unwanted physical advances and denigrating comments about her Irish 

ancestry, that created hostile working environment. Murphy v ERA United Realty, 251 A.D.2d 469, 674 N.Y.S.2d 415, 1998 

N.Y. App. Div. LEXIS 6829 (N.Y. App. Div. 2d Dep't 1998). 

It is employer’s participation in discriminatory practice that serves as predicate for imposition of liability on others for aiding 

and abetting under CLS Exec § 296(6). Murphy v ERA United Realty, 251 A.D.2d 469, 674 N.Y.S.2d 415, 1998 N.Y. App. Div. 

LEXIS 6829 (N.Y. App. Div. 2d Dep't 1998)). 

Under N.Y. Exec. Law § 296, there is no controlling or persuasive authority holding that an employer may be held liable based 

solely on its failure to engage in an interactive process with an employee, absent a showing that the breakdown of the 

interactive process led to the employer’s failure to provide a reasonable accommodation, and thus, when the employee failed to 

prove that the employer failed to provide reasonable accommodations for the employee’s disability, and the trial court properly 

charged the jury on the essential elements of a claim of discrimination based on disability, the employer was entitled to 

judgment on the issue of liability. Hayes v Estee Lauder Cos., Inc., 34 A.D.3d 735, 825 N.Y.S.2d 237, 2006 N.Y. App. Div. 

LEXIS 14363 (N.Y. App. Div. 2d Dep't 2006). 

Downsizing of a company’s employment rolls, due to business failings and economic setbacks, constituted a sustainable 

rebuttal of a prima facie case of discrimination and explanation for the decision to terminate a particular employee, when 

demonstrated virtually without contradiction. Bailey v New York Westchester Sq. Med. Ctr., 38 A.D.3d 119, 829 N.Y.S.2d 30, 

2007 N.Y. App. Div. LEXIS 72 (N.Y. App. Div. 1st Dep't 2007). 

Aiders and abettors provision of CLS Exec § 296(6) applies only to parties outside employment relationship who may assist in 

employment discrimination. Foley v Mobil Chem. Co., 170 Misc. 2d 1, 647 N.Y.S.2d 374, 1996 N.Y. Misc. LEXIS 302 (N.Y. 

Sup. Ct. 1996). 

Because a Governor’s Directive, requiring all state agencies to recognize same-sex marriages, was consistent with New York’s 

common law, N.Y. State Fin. Law § 123-b, N.Y. Dom. Rel. Law §§ 12, 15(1)(a), N.Y. Exec. Law § 296, and the separation of 

powers in N.Y. Const. arts. III, IV, VI regarding recognition of marriages legally solemnized outside New York, the Governor 

did nothing to declare unlawful or to enjoin. Golden v Paterson, 877 N.Y.S.2d 822, 23 Misc. 3d 641, 2008 N.Y. Misc. LEXIS 

7457 (N.Y. Sup. Ct. 2008). 

Employee stated a claim against her employer’s owner for pregnancy discrimination under the New York State Human Rights 

Law, N.Y. Exec. Law § 290 et seq., where she alleged that: (1) he was her employer’s owner, and that he hired her; (2) after she 

announced her pregnancy to her supervisor, who regularly apprised the owner of all company matters, the owner fired her. (3) 

the owner could be held individually liable as an employer under N.Y. Exec. Law § 296(1) as there were sufficient allegations 

that he actually participated in the alleged discriminatory conduct; and (4) since the owner’s alleged actions gave rise to the 

discrimination claim, he could not be held liable for aiding and abetting under § 296(6). Krause v Lancer & Loader Group, 

LLC, 965 N.Y.S.2d 312, 40 Misc. 3d 385, 2013 N.Y. Misc. LEXIS 1815 (N.Y. Sup. Ct. 2013). 

Employee’s claim of discrimination due to his sexual orientation in violation of the New York State Human Rights Law, N.Y. 

Exec. Law § 296 against other employees failed because the New York City Human Rights Law, N.Y., N.Y., Admin. Code § 8-

107, and the New York State Human Rights Law, N.Y. Exec. Law § 296, were addressed to unlawfully discriminatory practices 

in the hiring, retention, or firing of employees, and were not intended to target fellow employees acting without the knowledge 

or consent of the employer. Priore v N.Y. Yankees, 307 A.D.2d 67, 761 N.Y.S.2d 608, 2003 N.Y. App. Div. LEXIS 6119 (N.Y. 

App. Div. 1st Dep't), app. denied, 1 N.Y.3d 504, 775 N.Y.S.2d 781, 807 N.E.2d 894, 2003 N.Y. LEXIS 4134 (N.Y. 2003). 
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Employee’s claim of a violation of the New York State Human Rights Law, N.Y. Exec. Law § 296 against another employee 

failed as the allegations ran afoul of the one-year statute of limitations under N.Y. C.P.L.R. art. 215(3). Priore v N.Y. Yankees, 

307 A.D.2d 67, 761 N.Y.S.2d 608, 2003 N.Y. App. Div. LEXIS 6119 (N.Y. App. Div. 1st Dep't) , app. denied, 1 N.Y.3d 504, 775 

N.Y.S.2d 781, 807 N.E.2d 894, 2003 N.Y. LEXIS 4134 (N.Y. 2003). 

Neither Age Discrimination in Employment Act (ADEA; 29 USCS §§ 621 et seq.) nor New York Human Rights Law (CLS 

Exec §§ 290 et seq.) affords direct cause of action to non-employee due to discrimination against spouse; moreover, neither 

statute provides for claim for loss of consortium. Moss v Stinnes Corp., 169 F.3d 784, 1999 U.S. App. LEXIS 3586 (2d Cir. 

N.Y.), cert. denied, 528 U.S. 879, 120 S. Ct. 189, 145 L. Ed. 2d 159, 1999 U.S. LEXIS 5913 (U.S. 1999). 

Although the prior opinion did not directly address the state-law claims against the individual defendants, the opinion discussed 

the facts relevant to those claims at length, making defendants’ argument that the prior court overlooked critical matters 

unpersuasive; implicit in the prior court’s refusal to dismiss the claims against the individuals was a finding that the employee 

produced sufficient evidence of their actual participation in discriminatory or retaliatory acts. Defendants offered no controlling 

precedent or other overlooked matter that would require the instant court to disturb that finding. Henry v Wyeth Pharms., Inc., 

2007 U.S. Dist. LEXIS 93694 (S.D.N.Y. Dec. 19, 2007). 

Former employee’s claims under the New York State Human Rights Law,  N.Y. Exec. Law § 296 et seq., and the New York 

City Human Rights Law,  New York City, N.Y., Admin. Code § 8-107, failed because defendants, a city and others, could not 

have violated state or local discrimination laws by implementing federal regulations that determined whether the employee was 

eligible to serve as a captain.  Kinneary v City of New York, 601 F.3d 151, 2010 U.S. App. LEXIS 5688 (2d Cir. N.Y. 2010). 

Executive Law § 296(16) does not prevent employer from acting adversely with respect to employee if such action is motivated 

by bona fide business reasons not otherwise proscribed by § 296(16). Salanger v U.S. Air, 560 F. Supp. 202, 1983 U.S. Dist. 

LEXIS 20195 (N.D.N.Y. 1983). 

New York’s human rights law (CLS Exec § 296) extends protection to rehabilitated and rehabilitating drug abusers, but does 

not protect alcohol or illegal narcotics abusers who have not sought or are not seeking treatment for their condition, as such 

persons are not “handicapped”. Burka v New York City Transit Authority, 680 F. Supp. 590, 1988 U.S. Dist. LEXIS 747 

(S.D.N.Y. 1988). 

Plaintiff could assert claim of post-employment retaliation against her former employer under CLS Exec § 296. Beckett v 

Prudential Ins. Co. of Am., 893 F. Supp. 234, 1995 U.S. Dist. LEXIS 6513 (S.D.N.Y. 1995). 

Motion to dismiss was denied because the complaint stated a claim of hostile work environment sexual harassment against the 

supervisor under the and New York State Human Rights Law (NYHRL), N.Y. Exec. Law § 290 et seq., because the employee 

alleged that the supervisor actually created the hostile work environment. Horvath v Am. Tissue Corp., 210 F. Supp. 2d 189, 

2002 U.S. Dist. LEXIS 12963 (E.D.N.Y. 2002). 

With regard to imposing liability on employers for sexual harassment, the United States Supreme Court’s Burlington/Farager 

framework was applied to an employee’s claim pursuant to the New York Human Rights Law, N.Y. Exec. Law § 296 et seq., as 

well as his claim pursuant to Title VII of the Civil Rights Act of 1964. Perks v Town of Huntington, 251 F. Supp. 2d 1143, 

2003 U.S. Dist. LEXIS 9918 (E.D.N.Y. 2003). 

Summary judgment on the grounds that liability for any sexual harassment under New York Human Rights Act, N.Y. Exec. 

Law § 296 et seq., could not be imputed to defendant employer was denied where factual questions existed as to whether the 

two named individual male employees of defendant were plaintiff’s supervisors such that they could be deemed to have acted 

on defendant’s behalf and if so, whether both would be deemed as knowing of and approving or condoning, the harassment 

alleged. EEOC v Rotary Corp., 297 F. Supp. 2d 643, 2003 U.S. Dist. LEXIS 23225 (N.D.N.Y. 2003). 

Because the sexual harassment was claimed to have been perpetrated by plaintiff sheriff’s office employee’s supervisor and 

there was evidence supporting a finding that the supervisor was, in fact, the employee’s supervisor, defendant employer county 

was presumed to be liable therefor; thus, the court declined to grant summary judgment to the county on that ground. Pfeiffer v 

Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 
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Where plaintiff sheriff’s office employee sought seeks to hold the sheriff liable under N.Y. Exec. Law § 296(1) on the theory 

that the sheriff and the county were her “joint employers,” the undisputed evidence in the record is that the employee was an  

employee of the county because she was part of the civil service system and, in fact, the employee specifically admitted to 

being employed at all times by the county, and not by the sheriff; although the sheriff necessarily had some authority over the 

employee as her supervisor, he was not her employer, so the employee was not entitled to argue in her memorandum of law 

against those facts that she admitted in her statement of material facts. The employee also failed to demonstrate that the sheriff 

participated in the creation of a hostile work environment; having failed to demonstrate any basis for imposing liability against 

the sheriff under the New York Human Rights Law, that claim was dismissed. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 

2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 

In an action in which a former employee former employee filed suit against his former employer et al. alleging violations of the 

Americans with Disabilities Act (ADA) and New York Human Rights Law (NYHRL), the court found that the employee had 

established as a matter of law that at all relevant times he was a disabled individual with a disability within the meaning of the 

ADA and NYHRL where (1) it was indisputable, based on the evidence submitted to the court, that the employee had a 

condition which affected his musculoskeletal system during the relevant period; (2) a doctor indicated that from January 2000 

until at least May 2001, the employee was limited in the following areas: walking, standing, lifting, sitting, reaching and 

working; and (3) according to the doctor, at all relevant times the employee was unable to stand, sit, or walk for, at most, 30 

minutes at a time. Picinich v UPS, 321 F. Supp. 2d 485, 2004 U.S. Dist. LEXIS 11323 (N.D.N.Y. 2004). 

N.Y. Exec. Law § 296(6) imposes individual liability on a defendant who actually participates in the conduct giving rise to a 

discrimination claim, even though the employee is not alleged to have any power to do more than carry out personnel decisions 

made by others; where a former employee claimed in an action under § 296(6) that she reported discriminatory conduct to 

defendant supervisors and they failed to remedy or prevent the alleged discrimination, and that she was constructively 

discharged because she continued to complain about the alleged discriminatory conduct, the allegations were sufficient to 

survive a motion to dismiss for failure to state a cause of action. Gad-Tadros v Bessemer Venture Partners, 326 F. Supp. 2d 

417, 2004 U.S. Dist. LEXIS 14165 (E.D.N.Y. 2004). 

In an action for, inter alia, violations of Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York 

State Human Rights Law (NYSHRL), N.Y. Exec. Law § 296 et seq., slander per se, and intentional infliction of emotional 

distress, although the plaintiff in Wilcox did not work at a home office as the instant plaintiff did, there was no language in that 

case to suggest that its reasoning would not apply to the instant case where the plaintiff similarly alleged that defendants’ 

harassing and discriminatory conduct made her job in New York more difficult to perform; moreover, defendants cited no 

precedent for their proposition that just because plaintiff worked out of her home in New York, her work conditions were not 

affected within the ambit of the NYSHRL. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. Dist. LEXIS 

27088 (E.D.N.Y. 2005). 

In an action against defendants, a parent company, a subsidiary, and corporate officers for, inter alia, violations of Title VII of 

the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York State Human Rights Law (NYSHRL), N.Y. Exec. Law 

§ 296 et seq., slander per se, and intentional infliction of emotional distress, the conduct giving rise to the plaintiff’s claims 

stemmed from a purported systematic effort by defendants during the course of almost one and a half years to criticize the 

plaintiff and make her working conditions increasingly difficult in retaliation against the plaintiff’s report of the sexual 

harassment of a co-worker by a supervisor as well as in discrimination against her because of her gender; the complaint alleged 

numerous examples of this conduct, committed by various defendants, all of which were allegedly perpetrated under the 

direction of the chief executive officer (CEO). This allegation, together with a memorandum written by the CEO, sufficiently 

alleged that the CEO actually participated in the conduct giving rise to the plaintiff’s claims; from these allegations, a trier of 

fact could infer that the CEO was part of the systematic discriminatory effort by defendants to terminate the plaintiff’s 

employment. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. Dist. LEXIS 27088 (E.D.N.Y. 2005). 

In an action for, inter alia, violations of Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York 

State Human Rights Law (NYSHRL), N.Y. Exec. Law § 296 et seq., slander per se, and intentional infliction of emotional 

distress, although the plaintiff in Wilcox did not work at a home office as the instant plaintiff did, there was no language in that 

case to suggest that its reasoning would not apply to the instant case where the plaintiff similarly alleged that defendants’ 

harassing and discriminatory conduct made her job in New York more difficult to perform; moreover, defendants cited no 
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precedent for their proposition that just because plaintiff worked out of her home in New York, her work conditions were not 

affected within the ambit of the NYSHRL. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. Dist. LEXIS 

27088 (E.D.N.Y. 2005). 

In an action against defendants, a parent company, a subsidiary, and corporate officers for, inter alia, violations of Title VII of 

the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York State Human Rights Law (NYSHRL), N.Y. Exec. Law 

§ 296 et seq., slander per se, and intentional infliction of emotional distress, the conduct giving rise to the plaintiff’s claims 

stemmed from a purported systematic effort by defendants during the course of almost one and a half years to criticize the 

plaintiff and make her working conditions increasingly difficult in retaliation against the plaintiff’s report of the sexual 

harassment of a co-worker by a supervisor as well as in discrimination against her because of her gender; the complaint alleged 

numerous examples of this conduct, committed by various defendants, all of which were allegedly perpetrated under the 

direction of the chief executive officer (CEO). This allegation, together with a memorandum written by the CEO, sufficiently 

alleged that the CEO actually participated in the conduct giving rise to the plaintiff’s claims; from these allegations, a trier of 

fact could infer that the CEO was part of the systematic discriminatory effort by defendants to terminate the plaintiff’s 

employment. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. Dist. LEXIS 27088 (E.D.N.Y. 2005). 

Independent contractor failed to allege valid claims for individual liability under New York State Human Rights Law; the 

subsidiary’s president was the owner of the subsidiary and therefore had the authority to hire and fire the contractor, 

nevertheless, the contractor was terminated by the subsidiary after the president sold his interest in the company. Further, the 

contractor did not allege any facts which would support the allegation that the president aided or abetted the subsidiary in 

terminating the contractor’s employment—in fact, the contractor did not allege that the president actually participated in any of 

the allegedly discriminatory conduct. Banks v Corr. Servs. Corp., 475 F. Supp. 2d 189, 2007 U.S. Dist. LEXIS 13092 (E.D.N.Y. 

2007). 

Police chief did not violate N.Y. Exec. Law § 296(6) by aiding and abetting a village, which was an employee’s employer, in 

discriminatory practices where the employee’s complaint failed to allege any conduct by the police chief that amounted to 

aiding and abetting. The actions were those of the village as an employer, acting through its elected trustees, who were entitled 

to seek advice from their chief if they wished. Blanco v Brogan, 2007 U.S. Dist. LEXIS 86890 (S.D.N.Y. Nov. 20, 2007). 

There were two problems with the employees’ argument that the consent decree was not viable in 2004 and 2005: first, the 

consent decree was never dissolved by the parties, the court, or any other entity with the authority to do so—nor did the consent 

decree dissolve by operation of its own terms—second, even assuming the consent decree automatically dissolved or otherwise 

was rendered unviable upon the satisfaction of its goals, its goals were not been met. Therefore the employees’ race-based 

employment discrimination claims failed. Vivenzio v City of Syracuse, 545 F. Supp. 2d 241, 2008 U.S. Dist. LEXIS 31874 

(N.D.N.Y. 2008), vacated in part, 611 F.3d 98, 2010 U.S. App. LEXIS 13464 (2d Cir. N.Y. 2010). 

Individual may be liable under N.Y. Exec. Law § 296(6) for aiding and abetting an unlawful discriminatory practice of an 

employer even if the individual’s conduct serves as the sole predicate for the employer’s liability. Maher v Alliance Mortg. 

Banking Corp., 650 F. Supp. 2d 249, 2009 U.S. Dist. LEXIS 79486 (E.D.N.Y. 2009). 

In a case where a teacher sued a school district and her superior alleging that she was sexually harassed by the superior at her 

school, the teacher’s state law claim against the superior under N.Y. Exec. Law § 296(6) failed because there was no liability on 

the employer district’s part. Thus, the superior could not be liable for aiding and abetting. Alexander v Westbury Union Free 

Sch. Dist., 829 F. Supp. 2d 89, 2011 U.S. Dist. LEXIS 127738 (E.D.N.Y. 2011). 

6.  “Employer” defined  

Recovering alcoholic was terminated from his employment in violation of Human Rights Law, despite history of alcohol-

related chronic absenteeism, where he had entered rehabilitation program and was performing his job satisfactorily, without 

relapse, at time of termination; legislative purpose of preventing discrimination against employees with disabilities is best 

served by pinpointing time of actual termination as relevant time for assessing employee’s ability to perform. McEniry v Landi, 

84 N.Y.2d 554, 620 N.Y.S.2d 328, 644 N.E.2d 1019, 1994 N.Y. LEXIS 4122 (N.Y. 1994). 
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Insurance company was properly granted summary judgment in discrimination action brought by insurance agent under CLS 

Exec § 296(1)(a) where company’s submissions showed that agent was responsible for financing her own operating expenses 

and support staff, she was paid by performance rather than salary, she did not have federal, state or local taxes withheld from 

her pay, she could sell competitors’ products, and she had agreed by contract to operate as independent contractor; facts that 

agent was compelled to attend regular company meetings and was asked to draw up job description for her position were not 

inconsistent with her status as independent contractor. Scott v Massachusetts Mut. Life Ins. Co., 86 N.Y.2d 429, 633 N.Y.S.2d 

754, 657 N.E.2d 769, 1995 N.Y. LEXIS 3548 (N.Y. 1995). 

Labor union, as employee’s collective bargaining agent, was not “employer” within meaning of CLS Exec § 296(10)(a), and 

thus was not proper party to discrimination complaint filed with State Human Rights Division. New York City Transit Auth. v 

Executive Dep't, Div. of Human Rights, 89 N.Y.2d 79, 651 N.Y.S.2d 375, 674 N.E.2d 305, 1996 N.Y. LEXIS 3162 (N.Y. 1996) . 

Sections 296 and 297 of this law do not render the New York City Board of Higher Education subject to the powers and duties 

of the Commission therein enumerated, since that Board is not “an employer” within the definition of that term in subd 5 of §  

292. Board of Higher Education v Carter, 16 A.D.2d 443, 228 N.Y.S.2d 704, 1962 N.Y. App. Div. LEXIS 9402 (N.Y. App. Div. 

1st Dep't 1962), rev'd, 14 N.Y.2d 138, 250 N.Y.S.2d 33, 199 N.E.2d 141, 1964 N.Y. LEXIS 1228 (N.Y. 1964). 

Complainant, a licensed practical nurse who was accepted for employment subject to passing a physical examination and was 

found to have high blood pressure at the examination, consulted her personal physician and was put on medication resulting in 

her blood pressure returning to acceptable limits, following which she was again rejected for employment, although two 

months later she was found qualified for employment and subsequently began working; a determination of the Division of 

Human Rights that the employer had engaged in an unlawful discriminatory act related to employment is confirmed since there 

was no evidence that complainant could not properly perform all of the activities of the job she was seeking and all of the 

medical evidence was to the effect that high blood pressure, by itself, would not interfere with her performance or likely result 

in harm to one under her care. Arnot Ogden Memorial Hospital v State Div. of Human Rights, 67 A.D.2d 543, 416 N.Y.S.2d 

372, 1979 N.Y. App. Div. LEXIS 10500 (N.Y. App. Div. 3d Dep't 1979). 

A complaint charging the state Department of Labor with discriminatory practices in violation of  Exec Law § 296, based upon 

the agency’s dismissal of a claim for unemployment insurance benefits, was properly dismissed since § 296 was inapplicable in 

that the Department of Labor was not the claimant’s employer, nor was it an employment agency or a labor organization.  State 

Div. of Human Rights v N.Y. State Dep't of Labor, Unemployment Ins. Div., 84 A.D.2d 961, 447 N.Y.S.2d 73, 1981 N.Y. App. 

Div. LEXIS 16238 (N.Y. App. Div. 4th Dep't 1981). 

Physical condition that prevents employee from reporting to work and requires employee to miss unacceptably high number of 

days of work is not “disability” within meaning of CLS Exec § 292(21). Clark v Cargill, Inc., Flour Milling Div., 206 A.D.2d 

870, 615 N.Y.S.2d 210, 1994 N.Y. App. Div. LEXIS 7782 (N.Y. App. Div. 4th Dep't 1994). 

Court erred in denying county’s motion for summary judgment in action seeking declaration that county illegally discriminated  

against plaintiff when it rejected his application for employment as county police officer where medical evidence established 

that upon repeated testing plaintiff’s ability to hear in his right ear fell below acceptable limits set by New York State 

Municipal Police Training Council, and it was also established that his hearing loss would impair his ability to perform 

particular police duties in reasonable manner; fact that plaintiff had in interim obtained employment as New York City Police 

Officer and, according to his own self-serving statement, was performing police duties adequately, was insufficient to raise fact 

issue. McCarthy v Nassau County, 208 A.D.2d 810, 617 N.Y.S.2d 860, 1994 N.Y. App. Div. LEXIS 10065 (N.Y. App. Div. 2d 

Dep't 1994). 

In employment discrimination action against condominium which employed plaintiff as concierge and whose superintendent 

allegedly harassed her, condominium’s managing agent was not entitled to summary judgment on ground that it was neither 

plaintiff’s nor superintendent’s employer where plaintiff, although paid by condominium, was hired, supervised and fired by 

managing agent, and managing agent’s day-to-day control over plaintiff and superintendent was substantial; furthermore, issue 

of fact existed as to whether managing agent, even if not plaintiff’s employer, aided and abetted superintendent’s harassment of 

her, which would render it liable under CLS Exec § 296(6). Sanchez v Brown, Harris, Stevens, Inc., 234 A.D.2d 170, 651 

N.Y.S.2d 477, 1996 N.Y. App. Div. LEXIS 12551 (N.Y. App. Div. 1st Dep't 1996). 
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Evidence supported determination that petitioner was employee, despite commission-based nature of her pay, where employer, 

through its president, hired her, controlled her hours, established days that she worked, and provided her with office, supplies, 

and support staff; moreover, she worked exclusively for employer, which had right to dismiss her and make sole determination 

as to which products she was to sell and at what prices. Bartle v Mercado, 235 A.D.2d 651, 652 N.Y.S.2d 139, 1997 N.Y. App. 

Div. LEXIS 95 (N.Y. App. Div. 3d Dep't), app. denied, 89 N.Y.2d 815, 659 N.Y.S.2d 855, 681 N.E.2d 1302, 1997 N.Y. LEXIS 

1219 (N.Y. 1997), app. denied, 89 N.Y.2d 815, 659 N.Y.S.2d 855, 681 N.E.2d 1302 (N.Y. 1997). 

Cause of action against plaintiff’s coworkers as individuals for sex discrimination in violation of CLS Exec § 296 was properly 

dismissed, absent evidence that those coworkers had any ownership interest in corporate defendant or any authority to make 

personnel decisions. Trovato v Air Express Int'l, 238 A.D.2d 333, 655 N.Y.S.2d 656, 1997 N.Y. App. Div. LEXIS 3422 (N.Y. 

App. Div. 2d Dep't 1997). 

Student and part-time employee of college had no cause of action against college for sex discrimination under CLS Exec § 296 

where college placed its basketball coach on leave immediately after plaintiff informed it of coach’s discriminatory conduct, 

and thus it did not acquiesce in or condone that conduct. Sormani v Orange County Community College, 240 A.D.2d 724, 659 

N.Y.S.2d 507, 1997 N.Y. App. Div. LEXIS 7119 (N.Y. App. Div. 2d Dep't 1997). 

Cause of action for employment discrimination based on age was properly dismissed as against one of 2 corporate defendants 

where unrefuted documentary evidence, including W-2 forms, showed that plaintiff was employed by, and received salary only 

from, other corporate defendant. Brady v Helmsley, 246 A.D.2d 486, 668 N.Y.S.2d 198, 1998 N.Y. App. Div. LEXIS 705 (N.Y. 

App. Div. 1st Dep't 1998). 

Cause of action for employment discrimination based on age was properly sustained as against individual defendant who 

directed plaintiff’s hours of employment, ordered his termination and later reinstatement, and otherwise controlled his 

employment in business organization that defendant controlled where that organization had more than 4 employees, as required 

by CLS Exec § 292(5), as did defendant’s household staff. Brady v Helmsley, 246 A.D.2d 486, 668 N.Y.S.2d 198, 1998 N.Y. 

App. Div. LEXIS 705 (N.Y. App. Div. 1st Dep't 1998). 

Real estate broker suing for employment discrimination under CLS Exec § 296(1)(a) raised triable issue of fact as to whether 

she was employee of realty company, even though she signed agreement stating that she was independent contractor, and 

company did not withhold taxes from her commissions or provide employment benefits, where (1) agreement required her to 

work at least 40 hours per week, answer company telephones, wear company uniform, follow company procedures, use 

company forms, attend sales and training meetings, sign in and out of office, and coordinate vacation time with supervising 

broker, (2) company reserved right to set sales quotas, distribute listings, reassign clients, and split commissions, and (3) broker 

was not allowed to work for any other real estate company and was required to share all of her leads, listings, and commissions 

with company. Murphy v ERA United Realty, 251 A.D.2d 469, 674 N.Y.S.2d 415, 1998 N.Y. App. Div. LEXIS 6829 (N.Y. App. 

Div. 2d Dep't 1998). 

Employer who did not employ 4 or more persons during period in which alleged discrimination based on sexual harassment 

took place was entitled to summary judgment dismissing plaintiff’s claim under CLS Exec § 296(1)(a). DeStefano v Kopelman, 

265 A.D.2d 446, 697 N.Y.S.2d 111, 1999 N.Y. App. Div. LEXIS 10609 (N.Y. App. Div. 2d Dep't 1999). 

Conclusive finding by police department doctors that a police candidate, who was born with a congenital deformity of his 

lower right leg which necessitated surgery and the use of a prosthetic limb, was incapable of performing the essential duties of 

a police officer meant that he was not disabled within the meaning of N.Y. Exec. Law § 292(21). O'Sullivan v City of New York, 

38 A.D.3d 467, 834 N.Y.S.2d 30, 2007 N.Y. App. Div. LEXIS 3903 (N.Y. App. Div. 1st Dep't) , app. denied, 9 N.Y.3d 804, 840 

N.Y.S.2d 764, 872 N.E.2d 877, 2007 N.Y. LEXIS 1756 (N.Y. 2007). 

Since New York State Teachers’ Retirement System, in awarding pension benefits to male retiree with a female beneficiary in 

an amount less than would have been granted to a female retiree of the same age whose beneficiary was either male or female 

was merely following statutory direction and since the system was neither an “employer,” an “employment agency” nor a 

“labor organization,” the retirement system was not subject to investigation by the Human Rights Division with respect to its 

award of retirement benefits. New York State Teachers' Retirement System v New York State Div. of Human Rights, 83 Misc. 2d 

993, 373 N.Y.S.2d 964, 1975 N.Y. Misc. LEXIS 3027 (N.Y. Sup. Ct. 1975). 
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Hospital, its anesthesiology department, and certain of its physicians (defendants) were “employers” of plaintiff, resident 

physician in anesthesiology department, for purposes of coverage under CLS Exec § 296 since defendants (1) selected plaintiff 

based on her prior qualifications, (2) paid her wages, (2) controlled her hours and length of residency, and (4) had power to 

dismiss her. Samper v Univ. of Rochester Strong Mem'l Hosp., 139 Misc. 2d 580, 528 N.Y.S.2d 958, 1987 N.Y. Misc. LEXIS 

2830 (N.Y. Sup. Ct. 1987), modified, 144 A.D.2d 940, 535 N.Y.S.2d 281, 1988 N.Y. App. Div. LEXIS 14409 (N.Y. App. Div. 4th 

Dep't 1988). 

Individual supervisor of corporate employer may not be held personally liable for sexual harassment in workplace as 

“employer” under CLS Exec § 296(1)(a) unless “economic reality” of relationship between supervisor and entity employer is 

such that it might fairly be said that supervisor was for all intents and purposes actual employer. Foley v Mobil Chem. Co., 170 

Misc. 2d 1, 647 N.Y.S.2d 374, 1996 N.Y. Misc. LEXIS 302 (N.Y. Sup. Ct. 1996). 

Because a managing member of an employer had the power to hire and fire, he was amenable to liability as “an employer” 

under Executive Law § 296(1)(a) upon proof that the member became a party to the another member’s discriminatory 

termination of a disabled employee by encouraging, condoning, or approving it. Pepler v Coyne, 33 A.D.3d 434, 822 N.Y.S.2d 

516, 2006 N.Y. App. Div. LEXIS 12385 (N.Y. App. Div. 1st Dep't 2006). 

Where a former employee asserted disability discrimination and hostile working environment claims against defendants, a 

county park superintendent, an assistant park superintendent, and a supervisor, the employee sufficiently stated a claim against 

all three defendants because the employee alleged that all three defendants had the authority to hire and fire employees of the 

county’s parks department. Furthermore, even if the assistant park superintendent and the supervisor were not employers under 

N.Y. Exec. Law § 296(1)(a), they were subject to liability under § 296(6) because the employee alleged that all three defendants 

were personally involved in the alleged harassment and the employee’s discharge; therefore, the park superintendent’s alleged  

wrongful acts served as the predicate for claims of aiding and abetting against the assistant park superintendent and the 

supervisor. Costabile v County of Westchester, 2007 U.S. Dist. LEXIS 29787 (S.D.N.Y. Apr. 20, 2007), amended, 485 F. Supp. 

2d 424, 2007 U.S. Dist. LEXIS 33484 (S.D.N.Y. 2007). 

In an appeal of a grant of summary judgment to a medical group, which was a professional corporation, on a physician’s claim 

of employment discrimination under the Americans with Disabilities Act (ADA), specifically 42 U.S.C.S. § 12112(a), and New 

York’s Human Rights Law, N.Y. Exec. Law § 296, it was unclear whether the physician, who was a shareholder of the group, 

was an employee under 42 U.S.C.S. § 12111(4). Thus, a determination had to be made of whether the physician was an 

employee of the group entitled to the protections of the ADA. Rodal v Anesthesia Group of Onondaga, P.C., 369 F.3d 113, 

2004 U.S. App. LEXIS 10170 (2d Cir. N.Y. 2004). 

Claimant was entitled to an opportunity to demonstrate that corporation’s president was an employer within the meaning of NY 

Exec Law § 296(1), where employee brought a sex discrimination action against corporation but president argued that he 

individually was not an employer, because under the New York test of economic reality, employee might be able to show that 

president had some ownership interest in corporation or had the power to do more than simply carry out personnel decisions. 

Giuntoli v Garvin Guybutler Corp., 726 F. Supp. 494, 1989 U.S. Dist. LEXIS 14710 (S.D.N.Y. 1989). 

Female employees’ sexual harassment claims will not be dismissed, where they allege that defendant was regional sales 

manager of New York office and direct supervisor of themselves and other account representatives, because allegations are 

sufficient at this state of litigation to demonstrate that defendant had power to make personnel decisions regarding employees 

and was subject to suit as “employer” under NYCLS Exec Law § 296(1)(a). Bridges v Eastman Kodak Co., 822 F. Supp. 1020, 

1993 U.S. Dist. LEXIS 6642 (S.D.N.Y. 1993). 

Complaint alleging that discharge of plaintiff violated federal Rehabilitation Act and New York State Human Rights Law was 

not precluded by fact that plaintiff’s employment application and application for promotion had omitted reference to 2 prior 

employers by whom he had been employed, since there was no evidence that plaintiff would have been discharged had those 

omissions been discovered while he was employed. Jones v Associated Univs., 870 F. Supp. 1180, 1994 U.S. Dist. LEXIS 

17920 (E.D.N.Y. 1994), aff'd, 71 F.3d 406, 1995 U.S. App. LEXIS 33395 (2d Cir. N.Y. 1995). 
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President of defendant corporation could be considered plaintiffs’ “employer” under CLS Exec § 296, and thus he could be 

held individually liable to plaintiffs for alleged sexual harassment, where he apparently had sufficient ownership interest in 

corporation, or power to do more than carry out personnel decisions made by others; however, final determination of issue 

should be based on evidence submitted at trial. Bridges v Eastman Kodak Co., 885 F. Supp. 495, 1995 U.S. Dist. LEXIS 534 

(S.D.N.Y. 1995). 

Individual employees could not be held liable for age discrimination in violation of Human Rights Law where they were not 

shown to have any ownership interest or power to do more than carry out personnel decisions made by others, and plaintiffs 

failed to identify specific discriminatory employment decisions made by any particular defendant with respect to particular 

plaintiffs other than conclusory allegations of generalized “conspiracy” involving all defendants; “person” under CLS Exec § 

292(1) should be interpreted to exclude individuals in common employment relationship. Falbaum v Pomerantz, 891 F. Supp. 

986, 1995 U.S. Dist. LEXIS 10370 (S.D.N.Y. 1995). 

State age-discrimination claims brought by former employees against current employees of women’s clothing manufacturer in 

bankruptcy must fail, where it is clear that agents are not “employers” under CLS Exec Law § 296, even though § 296(6), (7) 

prohibits “aiding and abetting” and “retaliation”, because term “person” in those subsections should be interpreted to exclude 

individuals in situations in which parties stand within scope of common employment relationship. Falbaum v Pomerantz, 891 

F. Supp. 986, 1995 U.S. Dist. LEXIS 10370 (S.D.N.Y. 1995). 

Medical school that provided medical services at city hospital was not entitled to dismissal of discrimination claim asserted by 

hospital employee on ground that it was not plaintiff’s “employer”; although medical school did not have ultimate authority to 

hire or fire plaintiff and it did not pay her wages, its employees exercised significant influence and control over conditions of 

plaintiff’s employment and her “fate” at hospital. Dortz v City of New York, 904 F. Supp. 127, 1995 U.S. Dist. LEXIS 14438 

(S.D.N.Y. 1995). 

Foreign parent corporation was not “employer” for purposes of New York Human Rights Law or New York City Human 

Rights Law where there was no claim that it had power to select, hire or dismiss subsidiary’s employees, and plaintiff 

employee failed to show that it paid any salary or wages to him. Robins v Max Mara, U.S.A., 923 F. Supp. 460, 1996 U.S. Dist. 

LEXIS 1295 (S.D.N.Y. 1996). 

Plaintiff’s supervisors were not liable for damages under CLS Exec § 296 where they did not learn of alleged discriminatory 

acts until just prior to and when plaintiff first resigned, significant steps were taken at that time to remedy those acts, and there 

was no evidence that they knew or should have known of discriminatory acts alleged by plaintiff that occurred after he returned 

to work on new shift assignment. Amin v Quad/Graphics, 929 F. Supp. 73, 1996 U.S. Dist. LEXIS 12262 (N.D.N.Y. 1996). 

Some state-law employment discrimination claims asserted against individual defendants are retained, although court has 

dismissed many for failure to exhaust administrative remedies or for untimeliness, because, although individual defendants may 

not be held liable under Title VII (42 USCS §§ 2000e et seq.), they may be held liable under CLS Exec Law § 296(6). McNight 

v Dormitory Auth., 995 F. Supp. 70, 1998 U.S. Dist. LEXIS 1902 (N.D.N.Y. 1998). 

Terminated hospital worker may proceed with New York Human Rights Law (CLS Exec Law §§ 290 et seq.) claim against 

individual who is CEO and president of hospital, even though CEO claims he played no role in discriminatory conduct and has 

no independent personal knowledge of worker’s termination, where CEO had power to do more than carry out personnel 

decisions made by others and was complained to directly by worker, because he is “employer” subject to liability within 

meaning of § 296(1). Graaf v North Shore Univ. Hosp., 1 F. Supp. 2d 318, 1998 U.S. Dist. LEXIS 4600 (S.D.N.Y. 1998). 

Terminated hospital worker may proceed with New York Human Rights Law (CLS Exec Law §§ 290 et seq.) claim against 

individual who is CEO and president of hospital, even though CEO claims he played no role in discriminatory conduct and has 

no independent personal knowledge of worker’s termination, where CEO had power to do more than carry out personnel 

decisions made by others and was complained to directly by worker, because he is “employer” subject to liability within 

meaning of § 296(1). Graaf v North Shore Univ. Hosp., 1 F. Supp. 2d 318, 1998 U.S. Dist. LEXIS 4600 (S.D.N.Y. 1998). 

Disability discrimination claim against supervisor under CLS Exec Law § 296 may proceed, where supervisor, as senior officer 

at bank, had power to do more than carry out personnel decisions made by others, because he can be held individually liable 
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under Human Rights Law as employer. Harrison v Banque Indosuez, 6 F. Supp. 2d 224, 1998 U.S. Dist. LEXIS 7498 (S.D.N.Y. 

1998). 

Disability discrimination claim may be added but only against medical center that employed plaintiff, even though he alleges 

insurers are “employers” within meaning of CLS Exec Law § 298, where he fails to allege that they are his employers, because 

it is clear that plaintiff is insured and not employee of insurers. Muller v First Unum Life Ins. Co., 23 F. Supp. 2d 231, 1998 

U.S. Dist. LEXIS 17380 (N.D.N.Y. 1998). 

Terminated administrative assistant may amend her complaint to plead disability discrimination claims against director and 

assistant dean under state but not federal law, where she must do more, upon repleading, than merely identify every medical 

condition she has ever experienced, because individuals cannot be “employer” for purposes of ADA (42 USCS §§ 12101 et 

seq.) liability but can be held accountable for discriminatory acts under Exec § 296(6). Sacay v Research Found., 44 F. Supp. 

2d 496, 1999 U.S. Dist. LEXIS 6314 (E.D.N.Y. 1999). 

Lab technician’s Exec § 296 claim against lab engineer, lab manager, and 2 vice-presidents may proceed, even though 

defendants argue that § 296 does not give rise to claim against individual as opposed to contracting party, because defendants 

are either technician’s supervisors or principal agents of employer who have authority to terminate her and they may be held 

liable under statute. Hicks v IBM, 44 F. Supp. 2d 593, 1999 U.S. Dist. LEXIS 5608 (S.D.N.Y. 1999). 

Under Exec § 296, employer cannot be held liable for employee’s discriminatory act unless employer became party to it by 

encouraging, condoning, or approving it. DeWitt v Lieberman, 48 F. Supp. 2d 280, 1999 U.S. Dist. LEXIS 159 (S.D.N.Y. 1999). 

Supervisor could be held individually liable under Exec § 296(6) for his alleged participation in harassment of former 

employee, despite fact that there was no evidence that supervisor had authority to fire employee or had ownership interest in  

company. Hasbrouck v BankAmerica Hous. Servs., 105 F. Supp. 2d 31, 2000 U.S. Dist. LEXIS 10941 (N.D.N.Y. 2000). 

Since claim for aiding and abetting under Exec § 296(6) may be made against defendant who has no control or authority over 

plaintiff, even defendant that is independent contractor for employer may be held liable, as long as there is direct participation 

in discriminatory acts that violate Human Rights Law. Dunson v Tri-Maintenance & Contrs., Inc., 171 F. Supp. 2d 103, 2001 

U.S. Dist. LEXIS 17833 (E.D.N.Y. 2001). 

Individuals on the committee, which they admitted made all personnel decisions, acted in effect, as the employer, committed 

the discriminatory acts which gave rise to the employee’s claim and, accordingly the employee’s discrimination claim survived 

summary judgment. Heinemann v Howe & Rusling, 260 F. Supp. 2d 592, 2003 U.S. Dist. LEXIS 7599 (W.D.N.Y. 2003). 

Law firm employee failed to state a cause of action against individual attorneys under the New York Human Rights Law, N.Y. 

Exec. Law § 296(1)(a), because the employee did not allege that the attorneys had an ownership interest in the firm, had the 

authority to terminate her employment, participated in racially discriminatory conduct, or displayed any racial animus toward 

her. Evans-Gadsden v Bernstein Litowitz Berger & Grossman, LLP, 332 F. Supp. 2d 592, 2004 U.S. Dist. LEXIS 17710 

(S.D.N.Y. 2004). 

Where a law firm employee alleged that individual attorneys retaliated against her by sabotaging her computer and documents 

in order to make her look incompetent, the employee failed to state a cause of action against the attorneys under N.Y. Exec. Law 

§ 296(6) because the employee did not allege that the attorneys’ conduct was racially motivated. Evans-Gadsden v Bernstein 

Litowitz Berger & Grossman, LLP, 332 F. Supp. 2d 592, 2004 U.S. Dist. LEXIS 17710 (S.D.N.Y. 2004). 

Law firm employee failed to state a cause of action against individual attorneys under the New York Human Rights Law, N.Y. 

Exec. Law § 296(1)(a), because the employee did not allege that the attorneys had an ownership interest in the firm, had the 

authority to terminate her employment, participated in racially discriminatory conduct, or displayed any racial animus toward 

her. Evans-Gadsden v Bernstein Litowitz Berger & Grossman, LLP, 332 F. Supp. 2d 592, 2004 U.S. Dist. LEXIS 17710 

(S.D.N.Y. 2004). 

Where a law firm employee alleged that individual attorneys retaliated against her by sabotaging her computer and documents 

in order to make her look incompetent, the employee failed to state a cause of action against the attorneys under N.Y. Exec. Law 
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§ 296(6) because the employee did not allege that the attorneys’ conduct was racially motivated. Evans-Gadsden v Bernstein 

Litowitz Berger & Grossman, LLP, 332 F. Supp. 2d 592, 2004 U.S. Dist. LEXIS 17710 (S.D.N.Y. 2004). 

Professional skater’s amended complaint in her action based on sexual harassment and retaliation was sufficient to withstand a 

Fed. R. Civ. P. 12(b)(6) motion on her claim that her supervisor was liable as an employer under N.Y. Exec. Law § 296(1). In 

addition to alleging, upon information and belief, that the supervisor had the power to hire and fire her, the amended complaint 

also specifically alleged that he participated in discharging her. Prince v Madison Square Garden, 427 F. Supp. 2d 372, 2006 

U.S. Dist. LEXIS 17562 (S.D.N.Y. 2006). 

Under N.Y. Educ. Law § 2254(2), only a board of education has the power to hire and fire teachers, and a school district 

superintendent and a principal within a school district, while they could advise a board of education in its personnel decisions, 

did not have power to hire and fire teachers such that they were not directly liable for such decisions in a former student’s 

sexual harassment discrimination claim under the New York Human Rights Law, N.Y. Exec. Law § 296(1), although liability 

could be asserted against these persons under the aiding and abetting provisions of § 296(6) Miotto v Yonkers Pub. Schs., 534 

F. Supp. 2d 422, 2008 U.S. Dist. LEXIS 4614 (S.D.N.Y. 2008). 

Former employee’s race discrimination suit against a metropolitan transit authority and two of its employees failed because the 

authority was not the employer under the New York State Human Rights Law, N.Y. Exec. Law § 296, and it was not related to a 

city transportation authority, which was the employer, in any way that imposed liability on it as the employer. Hargett v Metro. 

Transit Auth., 552 F. Supp. 2d 393, 2008 U.S. Dist. LEXIS 30599 (S.D.N.Y. 2008). 

Claims raised by a former employee, who was an office manager for a state university, alleging race discrimination, a racially 

hostile work environment, and retaliation, failed to allege sufficient personal involvement by a university chancellor to 

establish liability against the chancellor under the New York State Human Rights Law, N.Y. Exec. Law § 296 et seq. Westbrook 

v City Univ. of N.Y., 591 F. Supp. 2d 207, 2008 U.S. Dist. LEXIS 102765 (E.D.N.Y. 2008). 

School principal’s N.Y. Exec. Law § 296(1)(a) claim did not survive the motion to dismiss because there was no allegation that 

the union was the principal’s employer, and because New York state law made an unincorporated association liable for the torts 

of its members only where the unlawful acts were authorized or ratified by each member of the association. McIntyre v 

Longwood Cent. Sch. Dist., 2008 U.S. Dist. LEXIS 59590 (E.D.N.Y. Mar. 27, 2008), aff'd, 380 Fed. Appx. 44, 2010 U.S. App. 

LEXIS 11393 (2d Cir. N.Y. 2010). 

Sales manager of a mortgage banking company who was accused of sexually harassing an employee who worked in the 

accounting department could not be held liable under  N.Y. Exec. Law § 296(6)(1) as the employee’s employer because the 

manager was not the employee’s supervisor, the manager did not have an ownership interest in the mortgage banking company, 

and the manager did not have power to make personnel decisions concerning the employee. The fact that the manager might 

have had supervisory control over the employee’s father and other workers at the company was insufficient to subject the 

manager to liability under § 296(6). Maher v Alliance Mortg. Banking Corp., 650 F. Supp. 2d 249, 2009 U.S. Dist. LEXIS 

79486 (E.D.N.Y. 2009). 

Under N.Y. Exec. Law § 296 and New York City code, individual defendants who worked for an employer could be held liable, 

unlike under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e-2, but a plaintiff was required to show that the 

individual actually participated in the conduct from which the claim arose. Drew v Plaza Constr. Corp., 688 F. Supp. 2d 270, 

2010 U.S. Dist. LEXIS 8699 (S.D.N.Y. 2010). 

It was unclear from the evidence adduced by the parties whether corporation one had power over the hiring and firing of 

corporation two’s employees, had any role in the payment of salary or wages to corporation two’s employees or had the power 

to control the conduct of corporation two’s employees; accordingly, there remained a genuine issue of material fact concerning 

whether the corporation were joint employers, and the corporations’ motion to dismiss corporation one failed. Voltaire v Home 

Servs. Sys., 823 F. Supp. 2d 77, 2011 U.S. Dist. LEXIS 115081 (E.D.N.Y. 2011). 

7.  Constitutional matters  
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Human Rights Law as applied to employer whose subjective intent to discriminate was not established was not violative of due 

process. State Div. of Human Rights v Kilian Mfg. Corp., 35 N.Y.2d 201, 360 N.Y.S.2d 603, 318 N.E.2d 770, 1974 N.Y. LEXIS 

1309 (N.Y. 1974), app. dismissed, 420 U.S. 915, 95 S. Ct. 1108, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 506 (U.S. 1975). 

Section 296 of the Executive Law substantially extends to the employment relation the equal protection clause of the New York 

State Constitution.  American Airlines, Inc. v State Com. for Human Rights, 29 A.D.2d 178, 286 N.Y.S.2d 493, 1968 N.Y. App. 

Div. LEXIS 4784 (N.Y. App. Div. 1st Dep't 1968). 

There is a distinction between Fourteenth Amendment, which permits rational basis for discrimination between classes of 

individuals, and statutory standard of Human Rights Law, which reflects a more positive and direct focus through the use of 

sanctions of a practice of employers which because of the sex of any individual discriminates against such individuals in 

compensation or in terms, conditions or privileges of employment.  Div. of Human Rights ex rel. Schwabenbauer v Bd. of 

Educ., 46 A.D.2d 483, 363 N.Y.S.2d 370, 1975 N.Y. App. Div. LEXIS 8524 (N.Y. App. Div. 4th Dep't 1975) . 

Determination by Commissioner of Division of Human Rights that employer did not unlawfully discriminate against employee 

on basis of her pregnancy was supported by evidence that employee misrepresented her hours on time card, that she refused to 

assist her coworkers in answering telephones, and that she kept irregular work hours. Resnik v New York State Div. of Human 

Rights, 204 A.D.2d 330, 611 N.Y.S.2d 270, 1994 N.Y. App. Div. LEXIS 4511 (N.Y. App. Div. 2d Dep't 1994) . 

Electrician employed by city met his burden of presenting legally admissible proof that he was treated detrimentally for 

constitutionally impermissible reason of his off-duty political activities where, shortly after he was directed to refrain from 

wearing campaign sticker supporting political opponent of city public works commissioner, and while city and commissioner 

knew that he continued to express his opposing political views on his own time, his job duties were adjusted—including 

reduction in responsibility—in way that was calculated to, and did, lead to his being denied promotion and concomitant salary 

increase. Richardson v City of Saratoga Springs, 246 A.D.2d 900, 667 N.Y.S.2d 995, 1998 N.Y. App. Div. LEXIS 524 (N.Y. App. 

Div. 3d Dep't 1998). 

In Article 78 proceeding by city electrician, in which he presented prima facie proof that he was unconstitutionally denied 

promotion and concomitant salary increase because of his expression of political views opposing city public works 

commissioner, fact that job reclassification that led to his nonpromotion was recommended by independent consultant and 

approved by city council was of little significance in rebutting prima facie case where those actions were direct result of 

changes in electrician’s work duties effected by commissioner. Richardson v City of Saratoga Springs, 246 A.D.2d 900, 667 

N.Y.S.2d 995, 1998 N.Y. App. Div. LEXIS 524 (N.Y. App. Div. 3d Dep't 1998). 

Selection of number of members of minority groups for position of state trooper for purpose of obtaining more minority 

representation in state police, without regard to their standing on eligibility list based on competitive examination for such 

position, would violate state constitutional provision that “Appointments . . . in the civil service . . . shall be made according to 

merit and fitness to be ascertained, as far as practicable, by examination which, as far as practicable, shall be competitive .” 

Ruddy v Connelie, 89 Misc. 2d 413, 391 N.Y.S.2d 819, 1977 N.Y. Misc. LEXIS 1880 (N.Y. Sup. Ct. 1977), aff'd, 61 A.D.2d 372, 

402 N.Y.S.2d 245, 1978 N.Y. App. Div. LEXIS 9748 (N.Y. App. Div. 3d Dep't 1978). 

Executive Order requiring contractors to undertake programs of affirmative action to insure equal employment opportunity was 

unconstitutional as unwarranted exercise of legislative power. Fullilove v Carey, 91 Misc. 2d 531, 398 N.Y.S.2d 226, 1977 N.Y. 

Misc. LEXIS 2350 (N.Y. Sup. Ct. 1977), aff'd, 62 A.D.2d 798, 406 N.Y.S.2d 888, 1978 N.Y. App. Div. LEXIS 10909 (N.Y. App. 

Div. 3d Dep't 1978). 

8.  Physical fitness standards  

Federal Airline Deregulation Act of 1978 (49 USCS § 41713) does not preempt employees’ state discrimination claims against 

airline under Human Rights Law, because Congress intended only to restrict state regulation of airline fares, routes and 

services, not state regulation of employment practices. Delta Air Lines v New York State Div. of Human Rights, 91 N.Y.2d 65, 

666 N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997). 
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Valid job-related physical fitness standards promulgated by Municipal Police Training Council under CLS Civ S § 58 are 

enforceable legislative exceptions to application of Human Rights Law, since such legislation, passed to insure that those 

employed to perform demanding duties needed to protect public safety are physically capable, would otherwise be rendered 

ineffective. Rice v Schuyler County Civil Service Com., 137 A.D.2d 359, 528 N.Y.S.2d 944, 1988 N.Y. App. Div. LEXIS 6071 

(N.Y. App. Div. 3d Dep't), app. dismissed, 72 N.Y.2d 1003, 534 N.Y.S.2d 665, 531 N.E.2d 297, 1988 N.Y. LEXIS 2756 (N.Y. 

1988). 

9.  Job training  

While discrimination against Negroes in formulating apprentice lists and admission to membership in certain labor unions, so 

that they were practically excluded from work on public works projects, would not be immune from attack in a proper 

proceeding, it could not be made the basis of attack and ground for seeking an injunction against such discrimination in a class 

action seeking declaratory judgment in a taxpayer’s suit which failed to join necessary parties defendants. Gaynor v 

Rockefeller, 21 A.D.2d 92, 248 N.Y.S.2d 792, 1964 N.Y. App. Div. LEXIS 3971 (N.Y. App. Div. 1st Dep't 1964), aff'd, 15 N.Y.2d 

120, 256 N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

In a civil rights proceeding brought by an epileptic nurse trainee who had been barred from a nurses’ training program based on 

the dissatisfaction of the Board of Cooperative Education Services by which she was being trained with her physicians’ 

attestations that her grand mal epilepsy was controlled by medication and that she was able to properly function as a licensed 

practical nurse, the Commissioner of Human Rights properly determined that the subject board was not an “employer” as 

defined in Exec Law § 296, since such board existed “for the purpose of carrying out a program of shared educational services 

in the schools of the supervisory district and for providing instruction in such special subjects as the [education] commissioner 

may approve” pursuant to Educ Law § 1950(1), so that the trainee’s relationship to the board was educational in nature and 

lacked the mutually beneficial economic substance that is the touchstone of an employer-employee relationship; however, the 

commissioner erred in ruling that, due to the fact that the board was a public educational institution, it was not an “education 

corporation or association” within the meaning of Exec Law § 296(4) so as to be subject to the jurisdiction of the Division of 

Human Rights, since the board was an education corporation organized and existing under Educ Law § 1950, was nonsectarian, 

and was exempt from real property taxes under Real P Tax Law § 408, and so fell within the definition of the statute, and since 

the fact that the board was also subject to Educ Law § 313 did not affect the jurisdiction of the Human Rights Division, in that 

the division exercises concurrent jurisdiction over discrimination claims. State Div. of Human Rights v Board of Coop. Educ. 

Services, 98 A.D.2d 958, 470 N.Y.S.2d 209, 1983 N.Y. App. Div. LEXIS 21283 (N.Y. App. Div. 4th Dep't 1983) , app. dismissed, 

62 N.Y.2d 645 (N.Y. 1984). 

In a civil rights proceeding brought by an epileptic nurse trainee who had been barred from a nurses’ training program based on 

the dissatisfaction of the Board of Cooperative Education Services by which she was being trained with her physicians’ 

attestations that her grand mal epilepsy was controlled by medication and that she was able to properly function as a licensed 

practical nurse, the Commissioner of Human Rights properly determined that the subject board was not an “employer” as 

defined in Exec Law § 296, since such board existed “for the purpose of carrying out a program of shared educational services 

in the schools of the supervisory district and for providing instruction in such special subjects as the [education] commissioner 

may approve” pursuant to Educ Law § 1950(1), so that the trainee’s relationship to the board was educational in nature and 

lacked the mutually beneficial economic substance that is the touchstone of an employer-employee relationship; however, the 

commissioner erred in ruling that, due to the fact that the board was a public educational institution, it was not an “education 

corporation or association” within the meaning of Exec Law § 296(4) so as to be subject to the jurisdiction of the Division of 

Human Rights, since the board was an education corporation organized and existing under Educ Law § 1950, was nonsectarian, 

and was exempt from real property taxes under Real P Tax Law § 408, and so fell within the definition of the statute, and since 

the fact that the board was also subject to Educ Law § 313 did not affect the jurisdiction of the Human Rights Division, in that 

the division exercises concurrent jurisdiction over discrimination claims. State Div. of Human Rights v Board of Coop. Educ. 

Services, 98 A.D.2d 958, 470 N.Y.S.2d 209, 1983 N.Y. App. Div. LEXIS 21283 (N.Y. App. Div. 4th Dep't 1983), app. dismissed, 

62 N.Y.2d 645 (N.Y. 1984). 

A union unlawfully discriminated against its minority trainees through various means which resulted in blocking their 

attainment of class “A” journeyman status with the union on the basis of statistics, since a statistical showing of discrimination 

constitutes substantial evidence of a violation of the Human Rights Law, and the relative absence of any minority trainees in a 
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program truly comparable to the apprenticeship training program and the absence of any procedure to permit qualified minority 

trainees to cross over to the faster apprenticeship training program constituted substantial evidence of a pattern of 

discrimination. Schuck v State Div. of Human Rights, 102 A.D.2d 673, 478 N.Y.S.2d 279, 1984 N.Y. App. Div. LEXIS 18838 

(N.Y. App. Div. 1st Dep't 1984). 

Dismissal of hazardous waste investigator who is unable to perform during training period as result of obesity does not 

constitute unlawful discrimination against person with physical impairment. Velger v Williams, 118 A.D.2d 1037, 500 N.Y.S.2d 

411, 1986 N.Y. App. Div. LEXIS 54823 (N.Y. App. Div. 3d Dep't 1986). 

A court will not countenance discrimination in job training programs which exclude the victimized minority from employment 

in industry, equal opportunity in job training and apprenticeship opportunities being essential for achievement of full equality 

as required in our democracy.  State Comm'n for Human Rights v Farrell, 43 Misc. 2d 958, 252 N.Y.S.2d 649, 1964 N.Y. Misc. 

LEXIS 1486 (N.Y. Sup. Ct. 1964). 

Denial of the right to be trained is, in many industries, tantamount to denial of employment, and discrimination based upon race 

which effectively excludes a minority from right to be employed in a particular industry is subject to condemnation.  State 

Comm'n for Human Rights v Farrell, 43 Misc. 2d 958, 252 N.Y.S.2d 649, 1964 N.Y. Misc. LEXIS 1486 (N.Y. Sup. Ct. 1964). 

10.  Labor unions  

Provisions of subdivisions 1 and 1-a of above statute give full and adequate remedy for discrimination by either a labor 

organization, an employer, or any joint labor-management committee. There is therefore no warrant for invocation of aid of 

equity or for granting of declaratory relief in the case of any such discrimination. Gaynor v Rockefeller, 15 N.Y.2d 120, 256 

N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

Above provision is not enforceable in class action by Negro plaintiffs on behalf of themselves and all other Negro citizens of 

New York similarly situated for injunctive and declaratory relief against certain labor unions and various officials of State and 

city therein, challenging expenditure of public funds on public works projects in such city on ground that qualified Negroes are 

unlawfully denied employment and opportunity therefor because contractors on such projects obtain virtually all their labor 

from defendant unions who exclude Negroes from membership and apprenticeship programs solely on basis of race and color. 

Gaynor v Rockefeller, 15 N.Y.2d 120, 256 N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

While discrimination against Negroes in formulating apprentice lists and admission to membership in certain labor unions, so 

that they were practically excluded from work on public works projects, would not be immune from attack in a proper 

proceeding, it could not be made the basis of attack and ground for seeking an injunction against such discrimination in a class 

action seeking declaratory judgment in a taxpayer’s suit which failed to join necessary parties defendants. Gaynor v 

Rockefeller, 21 A.D.2d 92, 248 N.Y.S.2d 792, 1964 N.Y. App. Div. LEXIS 3971 (N.Y. App. Div. 1st Dep't 1964), aff'd, 15 N.Y.2d 

120, 256 N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

A person has the right not to be excluded from a labor union because of race, creed, color or religious persuasion under the 

above statute but there is no right thereunder to have such a union take affirmative steps looking toward integration. And an 

order of the Commission which does not exceed the above limitation will be enforced by the courts. State Com. for Human 

Rights v Farrell, 24 A.D.2d 128, 264 N.Y.S.2d 489, 1965 N.Y. App. Div. LEXIS 2993 (N.Y. App. Div. 1st Dep't 1965), app. 

denied, 17 N.Y.2d 418, 1966 N.Y. LEXIS 1711 (N.Y. 1966). 

Although there was substantial evidence to support the determination of the New York City Commission on Human Rights that 

a union had discriminated against an employee on the basis of sex in denying severance pay, the commission and Special Term 

both miscalculated the amount of severance pay due, and the judgment of Special Term would be modified to the extent of 

reducing such amount in light of the fact that the employee had not been a union official during her 31 years of employment. 

Silverman v New York Com. on Human Rights, 84 A.D.2d 504, 443 N.Y.S.2d 155, 1981 N.Y. App. Div. LEXIS 15520 (N.Y. App. 

Div. 1st Dep't 1981), rev'd, 56 N.Y.2d 608, 450 N.Y.S.2d 480, 435 N.E.2d 1095, 1982 N.Y. LEXIS 3280 (N.Y. 1982). 

A claim by a person suffering from amyatonia conginita that she had been passed over for promotion would be remitted for 

further investigation, where after a conference with the petitioner and her employer, a field representative of the state Division 
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of Human Rights instructed her employer to submit further documentation with respect to every person employed in the 

position to which the petitioner was denied promotion, where that documentation was forwarded to the petitioner, who had 

appeared pro se, but without the information that the petitioner had the right to respond to the information contained in the 

documents, and where it thus was an abuse of discretion for the division to make its determination of no probable cause of a 

discriminatory action without insuring that the petitioner had a right to respond to all the information on which the 

determination was based. Soellner v State Div. of Human Rights, 100 A.D.2d 876, 474 N.Y.S.2d 135, 1984 N.Y. App. Div. 

LEXIS 17992 (N.Y. App. Div. 2d Dep't 1984). 

A union unlawfully discriminated against its minority trainees through various means which resulted in blocking their 

attainment of class “A” journeyman status with the union on the basis of statistics, since a statistical showing of discrimination 

constitutes substantial evidence of a violation of the Human Rights Law, and the relative absence of any minority trainees in a 

program truly comparable to the apprenticeship training program and the absence of any procedure to permit qualified minority 

trainees to cross over to the faster apprenticeship training program constituted substantial evidence of a pattern of 

discrimination. Schuck v State Div. of Human Rights, 102 A.D.2d 673, 478 N.Y.S.2d 279, 1984 N.Y. App. Div. LEXIS 18838 

(N.Y. App. Div. 1st Dep't 1984). 

Provision of collective bargaining agreement barring arbitration in discrimination cases if grievant filed or prosecuted a claim 

in any court or governmental agency was valid and enforceable. Board of Higher Education v Professional Staff 

Congress/CUNY, 80 Misc. 2d 297, 362 N.Y.S.2d 985, 1975 N.Y. Misc. LEXIS 2180 (N.Y. Sup. Ct. 1975). 

Employer’s third-party claim for contribution under Exec § 296 is preempted by federal law, where employees sued employer 

for age discrimination, which employer blames partly on union for its actions leading to performance appraisal system and its 

agreement to 3-tiered, weighted seniority system, because union’s federal duty of fair representation forbids it from 

discriminating against its members in its representative capacity, and contribution claim is subsumed by duty of fair 

representation. Rodolico v Unisys Corp., 96 F. Supp. 2d 184, 2000 U.S. Dist. LEXIS 6048 (E.D.N.Y. 2000). 

Homosexual correctional officer established indirect causal connection between his sexual orientation and adverse employment 

actions he allegedly suffered, as required for making prima facie case of retaliation against union under Exec § 296(1)(e) and 

Title VII, where officer sought union’s assistance with harassment by co-workers, but union told him to stop complaining, did 

not draft grievances for officer as it did for other members, and neglected officer’s grievances, which led to dismissal of 

grievances. Martin v New York State Dep't of Correctional Servs., 115 F. Supp. 2d 307, 2000 U.S. Dist. LEXIS 18956 

(N.D.N.Y. 2000). 

There was no evidence that anything the local union did or did not do was even remotely arbitrary, discriminatory, or tinged 

with bad faith. The employee’s bare, conclusory assertion that the local’s representation was perfunctory was unsupported by 

any evidence and even assuming the local breached its duty of fair representation, the employee presented no evidence that 

would give rise to an inference of discriminatory motivations. Bryant v Verizon Communs., Inc., 550 F. Supp. 2d 513, 2008 

U.S. Dist. LEXIS 35916 (S.D.N.Y. 2008). 

Even if the employee presented a prima facie case of discrimination, she did nothing to show that the national union’s proffered 

reason for its decision—that her case was weak—was a pretext for discrimination. Bryant v Verizon Communs., Inc., 550 F. 

Supp. 2d 513, 2008 U.S. Dist. LEXIS 35916 (S.D.N.Y. 2008). 

11.  Employment agencies  

Absent any indication that employment agency restricted its employment to females only or that males were denied opportunity 

for employment because of their sex, use of word “girls” in name of employment agency was not in violation of Human Rights 

Law. Phillips v State Human Rights Appeal Bd., 41 A.D.2d 710, 341 N.Y.S.2d 454, 1973 N.Y. App. Div. LEXIS 4949 (N.Y. App. 

Div. 1st Dep't 1973). 

When the attorney general sought to subpoena records of a domestic worker placement agency, to determine if the agency was 

violating  N.Y. Exec. Law § 296 et seq.,  N.Y. Civ. Rights Law § 40-c, and  New York City, N.Y., Admin. Code § 8-107(a), by 

asking job applicants about their national origin, age, and marital status and accommodating employer preferences as to a 
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worker’s national origin and age, the attorney general could subpoena agency documents used to record information about job 

applicants, fees the agency earned for placing applicants, and applicants’ hiring rates, but, as to information about agency 

clients, the attorney general was only entitled to agency intake forms used to register clients, and documents showing job 

characteristics, requirements, and/or employer preferences, but could not know who the prospective employers were, as this 

would interfere with the personal employment relationships between the employers and the workers they hired, which would be 

contrary to the intention of the legislature when it enacted  N.Y. Exec. Law § 292(6).  Matter of Pavillion Agency Inc v Spitzer, 

802 N.Y.S.2d 879, 9 Misc. 3d 626, 234 N.Y.L.J. 28, 2005 N.Y. Misc. LEXIS 1613 (N.Y. Sup. Ct. 2005). 

Where an application used by an employment agency contained the question from which an applicant’s racial origin or 

religious belief or his original or prior religious belief might be readily established by any person reasonably familiar with the 

names common to those racial and religious groups, the solicitation of such data was in clear conflict with sub c of this section. 

Holland v Edwards, 116 N.Y.S.2d 264, 1952 N.Y. Misc. LEXIS 1859 (N.Y. Sup. Ct. 1952), aff'd, 282 A.D. 353, 122 N.Y.S.2d 

721, 1953 N.Y. App. Div. LEXIS 4474 (N.Y. App. Div. 1953). 

B.  Hiring/Failure to Hire  

12.  In general  

In absence of conduct from which employer’s willful intent might be presumed, question of discrimination in hiring, under 

Human Rights Law, is whether employer knows or should know the ultimate result or effect of its hiring practice. Statistical 

predicate is not necessarily alone sufficient to establish discrimination in hiring; in addition there should be proof of 

recruitment or employment practices in individual case which in actual operation warrant conclusion, based on direct evidence 

or rational inference, or both, that there is constructive, even if unintended, discriminatory practice. Under evidence, including 

statistics as to members of minority groups resident in area which was largest source of employer’s employees and as to 

percentage of minority workers employed by employer, State Division of Human Rights was warranted in concluding that there 

was constructive discrimination in hiring practices of employer, notwithstanding an absence of any proof of subjective motive 

on part of employer to produce such result. State Div. of Human Rights v Kilian Mfg. Corp., 35 N.Y.2d 201, 360 N.Y.S.2d 603, 

318 N.E.2d 770, 1974 N.Y. LEXIS 1309 (N.Y. 1974), app. dismissed, 420 U.S. 915, 95 S. Ct. 1108, 43 L. Ed. 2d 387, 1975 U.S. 

LEXIS 506 (U.S. 1975). 

When a hiring standard adversely affects equal employment opportunity for protected class of persons, judicial scrutiny is 

warranted and it is incumbent upon the employer to show that the standard bears a rational relationship to, and is a valid 

predictor of, employee job performance and does not create an arbitrary, artificial and unnecessary barrier to employment 

operating invidiously to discriminate on the basis of an impermissible classification. Schenectady v State Div. of Human Rights, 

37 N.Y.2d 421, 373 N.Y.S.2d 59, 335 N.E.2d 290, 1975 N.Y. LEXIS 2042 (N.Y. 1975). 

Employer’s pre-employment inquiries regarding age, disabilities and physical impairments, family relations, marital status, 

roommates and prior treatment for drug or alcohol abuse did not constitute discrimination under Human Rights Law, in absence 

of any evidence or inference that such inquiries reflected “limitation, specification or discrimination” within meaning of CLS 

Exec § 296(1)(d). Delta Air Lines v New York State Div. of Human Rights, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 

1997 N.Y. LEXIS 3710 (N.Y. 1997). 

Where there is no evidence of discrimination and the employment application contains misstatements of fact which form the 

basis of rejection of the application for employment, there can be no finding of discrimination. New York Stock Exchange, Inc. 

v New York State Div. of Human Rights, 37 A.D.2d 941, 325 N.Y.S.2d 778, 1971 N.Y. App. Div. LEXIS 3026 (N.Y. App. Div. 1st 

Dep't 1971). 

A hospital’s decision not to hire a certain employee was a business decision unrelated to her human rights complaint against 

another hospital, and did not therefore constitute unlawful retaliation for having filed an earlier complaint alleging 

discrimination. State Div. of Human Rights v Genesee Hospital, 85 A.D.2d 899, 446 N.Y.S.2d 735, 1981 N.Y. App. Div. LEXIS 

16741 (N.Y. App. Div. 4th Dep't 1981). 
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Commissioner of Human Rights may not substitute her judgment as to qualifications for hiring and promotion for that of 

employer. City of New York v New York State Div. of Human Rights, 225 A.D.2d 421, 638 N.Y.S.2d 957, 1996 N.Y. App. Div. 

LEXIS 2800 (N.Y. App. Div. 1st Dep't 1996). 

Contention by clerk employed by correctional facility that facility’s Deputy Superintendent of Administration had unlawfully 

prevented clerk from obtaining certain promotions was refuted by proof that Deputy lacked authority to influence those 

decisions. New York State Dep't of Correctional Servs. v State Div. of Human Rights, 238 A.D.2d 704, 656 N.Y.S.2d 78, 1997 

N.Y. App. Div. LEXIS 3750 (N.Y. App. Div. 3d Dep't 1997). 

Applicant for public employment who alleged that town did not hire her due to her political affiliation did not thereby state 

claim under CLS Exec §§ 290 et seq. and CLS Civ R § 40-c(2), since statutes do not cover political association. Eisert v Town 

of Hempstead, 918 F. Supp. 601, 1996 U.S. Dist. LEXIS 2657 (E.D.N.Y. 1996). 

County police cadet program, which excluded non-minorities in favor of black and Hispanic applicants, violated CLS Exec § 

296 because it constituted de jure discrimination and was not narrowly tailored to achieve asserted compelling governmental 

interest of remedying past discrimination. Hiller v County of Suffolk, 977 F. Supp. 202, 1997 U.S. Dist. LEXIS 17534 (E.D.N.Y. 

1997). 

Even though there is no specific provision of Insurance Law regarding unlawful discrimination in employment of insurance 

agents, Superintendent of Insurance can and will take appropriate disciplinary action against licensee that engages in unlawful 

discrimination in hiring. Insurance Department, Opinions of General Counsel, Opinion Number 07-03-15. 

13.  Coercion of employer hiring practices  

Although the executive clearly has the power and obligation to implement programs designed to prohibit discriminatory hiring 

practices, and, indeed, the State Legislature has stated that voluntary use of a State-approved affirmative action plan by private 

employers shall not be an unlawful discriminatory practice (Executive Law, § 296, subd 2), there is a vast difference between 

permitting employers to voluntarily adopt an affirmative action program and mandating by executive order that this be done 

involuntarily under threat of legal sanctions, and there is also a distinction between executive affirmative action which would 

merely enlarge the pool of persons eligible for employment based on discrimination-free selection and affirmative action in 

hiring practices; under our governmental system, the central feature of which is distribution of powers, the executive does not 

have the authority to initiate such affirmative action without legislative authorization. Fullilove v Beame, 48 N.Y.2d 376, 423 

N.Y.S.2d 144, 398 N.E.2d 765, 1979 N.Y. LEXIS 2407 (N.Y. 1979). 

An attempt to control the employment practices of an employer solely on the basis of race or color is unlawful racial 

discrimination. Under the provisions of this section making it unlawful for an employer to refuse to employ or to discharge 

anyone because of race, creed, color, or national origin, or to try to compel or coerce any discrimination in employment, it is 

illegal for a racial group to try to coerce an employer into hiring and retaining a specific percentage of members of that race, 

without regard to their individual qualifications, and by displacing existing employees of different racial background if 

necessary to that end.  In re Young, 29 Misc. 2d 817, 211 N.Y.S.2d 621, 1961 N.Y. Misc. LEXIS 3495 (N.Y. Sup. Ct. 1961). 

14.  Age discrimination  

Former airline flight attendants who were not hired by successor airline because of its use of weight standards in hiring 

decisions failed to establish that they were victims of age discrimination on ground that weight charts did not make appropriate 

adjustments for age, where there was no evidence establishing disparate treatment of relatively older flight attendants, airline 

submitted substantial evidence that it relied heavily on seniority in employing former flight attendants, and its flight attendants 

averaged over 40 years of age. Delta Air Lines v New York State Div. of Human Rights, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 

N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997). 

There was no substantial evidence supporting a finding that prospective employer had rejected a work applicant solely on the 

basis of age where, from the evidence available, it appeared that said employer never saw either the applicant nor his 

application. State Div. of Human Rights v Service Systems Corp., Vending Div., 40 A.D.2d 1075, 339 N.Y.S.2d 232, 1972 N.Y. 

App. Div. LEXIS 3124 (N.Y. App. Div. 4th Dep't 1972). 
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Record supported finding of Commissioner of State Division of Human Rights that New York City Department of Personnel 

committed unlawful age discrimination by establishing maximum age of 40 years for position of parking enforcement agent 

and by rejecting applicant on basis that she was 54 years old; Department failed to establish its affirmative defense that age 

restriction was bona fide occupational qualification. New York City Dep't of Personnel v New York State Div. of Human Rights, 

56 A.D.2d 795, 392 N.Y.S.2d 641, 1977 N.Y. App. Div. LEXIS 11090 (N.Y. App. Div. 1st Dep't 1977). 

In age discrimination proceeding, order requiring New York City Department of Personnel to offer complainant next available 

position of parking enforcement agent could not stand where list of eligibles established from results of examination which 

complainant passed had expired; direction that Department pay complainant compensatory damages for period from date she 

would have been appointed likewise could not stand for same reason, but Commissioner of State Division of Human Rights 

would be required to fashion award of compensatory damages with due regard to unusual circumstances of case. New York City 

Dep't of Personnel v New York State Div. of Human Rights, 58 A.D.2d 787, 396 N.Y.S.2d 845, 1977 N.Y. App. Div. LEXIS 

12946 (N.Y. App. Div. 1st Dep't 1977), aff'd, 44 N.Y.2d 904, 407 N.Y.S.2d 637, 379 N.E.2d 165, 1978 N.Y. LEXIS 2094 (N.Y. 

1978). 

A provision of the Civil Service Law prohibiting the original appointment of police officers over 29 years of age did not violate 

the equal protection requirements of the United States and New York State constitutions, did not contravene the prohibition 

against age discrimination contained in a provision of the Human Rights Law, and was not superseded by that provision which 

operated on a separate and unrelated category of employers. Knapp v Monroe County Civil Service Com., 77 A.D.2d 817, 437 

N.Y.S.2d 136, 1980 N.Y. App. Div. LEXIS 12602 (N.Y. App. Div. 4th Dep't), app. denied, 51 N.Y.2d 708, 1980 N.Y. LEXIS 3830 

(N.Y. 1980). 

A provision of the Civil Service Law prohibiting the original appointment of police officers over 29 years of age did not violate 

the equal protection requirements of the United States and New York State constitutions, did not contravene the prohibition 

against age discrimination contained in a provision of the Human Rights Law, and was not superseded by that provision which 

operated on a separate and unrelated category of employers. Mullen v Harris, 80 A.D.2d 981, 437 N.Y.S.2d 135, 1981 N.Y. App. 

Div. LEXIS 10892 (N.Y. App. Div. 3d Dep't 1981). 

In an age discrimination case, the complaint was properly dismissed where the employer hired a different job applicant, who 

was better qualified than petitioner, and who was 50 years of age, rather than the 60-year-old petitioner who had applied for 

positions with the employer for seven years. Auchenpaugh v General Electric Co., 92 A.D.2d 680, 460 N.Y.S.2d 200, 1983 N.Y. 

App. Div. LEXIS 16955 (N.Y. App. Div. 3d Dep't 1983). 

There was substantial evidence to support a finding that the Lottery Division had not discriminated against a job applicant 

based on age or disability where two previous holders of the position had been over 50, the ultimate appointee was over 50 and 

the interviewer did not recall any disclosure of disability. Reiniger v New York State Div. of Lottery, 105 A.D.2d 902, 482 

N.Y.S.2d 60, 1984 N.Y. App. Div. LEXIS 21021 (N.Y. App. Div. 3d Dep't 1984), app. denied, 64 N.Y.2d 609, 1985 N.Y. LEXIS 

18863 (N.Y. 1985). 

In regard to claim that employer committed unlawful age discrimination in decision not to hire complainants and that reasons 

articulated for employer’s decisions were pretext, it was not necessary for complainants to show that age was the only factor in 

decision not to hire them or that employer’s proffered reason was false; complainants were only required to show that 

employer’s stated reason was not the only reason and that age made difference. Substantial evidence supported determination 

that age-neutral reasons offered by employer for not hiring complainants were pretext for age discrimination where (1) general 

manager of employer testified that his hiring criteria was to select aggressive merchandisers who had demonstrated their ability 

to merchandise in 12 to 14 months before closing of predeces sor corporation, (2) all but one of former corporation’s 

employees selected by him were under 50, and all but one had performed few or no merchandising duties, (3) complainants had 

all been sales persons with extensive merchandising duties during period in question, and (4) sales manager for employer stated 

that employer was youth-oriented company, and described good merchandisers as “young guys” with strong legs who could 

“pack out a lot of stuff.” Miller Brewing Co. v State Div. of Human Rights, 166 A.D.2d 705, 561 N.Y.S.2d 288, 1990 N.Y. App. 

Div. LEXIS 13204 (N.Y. App. Div. 2d Dep't 1990), app. denied, 77 N.Y.2d 805, 568 N.Y.S.2d 912, 571 N.E.2d 82, 1991 N.Y. 

LEXIS 328 (N.Y. 1991). 
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Justiciable controversy appropriate for declaratory relief existed in action by Superintendent of State Police for declaration as to 

whether hiring practices of Division of State Police were governed by CLS Exec § 215(3), which provided that applicants must 

be between 21 and 29 years of age, or by CLS Exec § 296(3-a)(a), which prohibited age discrimination, since (1) 

superintendent asserted that former statute applied and State Commissioner of Human Rights asserted that he could order 

superintendent to comply with latter statute, (2) commissioner had, on at least 4 occasions, sought injunctive relief directed at 

examinations scheduled by superintendent, and (3) controversy presented question of law with no disputed facts, and 

adjudication would likely render later litigation unnecessary. Declaratory judgment action by Superintendent of State Police for 

declaration as to whether hiring practices of Division of State Police were governed by CLS Exec § 215(3), which provided that 

applicants must be between 21 and 29 years of age, or by CLS Exec § 296(3-a)(a), which prohibited age discrimination, was 

not subject to exhaustion of administrative remedies doctrine since it would have been futile to await final determinations by 

Commissioner of Human Rights in various age discrimination complaints filed against superintendent where (1) protracted 

delays in proceedings on complaints lent air of uncertainty to superintendent’s hiring practices, and (2) superintendent could 

not obtain adequate relief in administrative process as final determinations in favor of superintendent would not prevent further 

disruption of hiring practices. Hiring practices of Division of State Police were governed by CLS Exec § 215(3), which 

provides that applicants must be between 21 and 29 years of age, rather than by CLS Exec § 296(3-a)(a), which prohibits age 

discrimination, since general provisions must generally yield to specific provisions and there was no indication that latter 

statute, which was enacted after former statute, was intended to repeal age limitations in former statute. Constantine v White, 

166 A.D.2d 59, 569 N.Y.S.2d 765, 1991 N.Y. App. Div. LEXIS 5328 (N.Y. App. Div. 3d Dep't 1991). 

Age discrimination claims filed against airline based on airline’s use of weight standards in hiring flight attendants, which 

allegedly discriminated against women with “large framed bodies,” as well as older women, was properly dismissed where 

petitioners failed to show that age was major factor in weight gain, that airline’s weight restrictions had had disparate impact on 

older employees, or that airline had used its restrictions to avoid hiring older individuals. Delta Air Lines v New York State Div. 

of Human Rights, 229 A.D.2d 132, 652 N.Y.S.2d 253, 1996 N.Y. App. Div. LEXIS 12963 (N.Y. App. Div. 1st Dep't 1996), aff'd, 

91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997), app. dismissed, 90 N.Y.2d 882, 661 

N.Y.S.2d 825, 684 N.E.2d 274, 1997 N.Y. LEXIS 2331 (N.Y. 1997). 

Maximum age limitation for appointment of New York City police officers (NYC Admin Code § 14-109) has not been 

impliedly repealed by general city and state Human Rights Laws (NYC Admin Code § 8-107(a), CLS Exec § 296(1)(a)). Walter 

v City of New York Police Dep't, 244 A.D.2d 205, 664 N.Y.S.2d 21, 1997 N.Y. App. Div. LEXIS 11387 (N.Y. App. Div. 1st Dep't 

1997). 

There was sufficient unrebutted evidence in record to warrant public hearing on complaint that Delta Airlines discriminated on 

basis of age against 57-year-old automotive mechanic with 19 years of service with Pan American Airways when it did not hire 

him as part of its 1991 purchase of Pan Am’s assets, where complaint alleged that specifically identified younger Pan Am 

mechanics with less seniority were hired in his stead. Sauer v N.Y. State Div. of Human Rights, 285 A.D.2d 372, 727 N.Y.S.2d 

113, 2001 N.Y. App. Div. LEXIS 7370 (N.Y. App. Div. 1st Dep't 2001). 

Because an employee failed to dispute an employer’s non-age-discriminatory related reasons for the employee’s termination 

and because the employer established that the employee was an administrative employee exempt from overtime, the employer 

was entitled to summary judgment in the employee’s actions under N.Y. Exec. Law § 296, the Age Discrimination in 

Employment Act, 29 U.S.C.S. § 621, et seq., and the Fair Labor Standards Act of 1938, 29 U.S.C.S. § 201, et seq. Lichtman v 

Martin's News Shops Mgt., Inc., 81 A.D.3d 696, 917 N.Y.S.2d 222, 2011 N.Y. App. Div. LEXIS 963 (N.Y. App. Div. 2d Dep't 

2011). 

The age limitation restricting appointment for the position of police officer in New York City to those under age of 29 at the 

time of filing an application for the civil service examination does not constitute unlawful age discrimination, since the age 

limitation is a bona fide occupational qualification rationally related to the ability to perform the job. Feimer v Ward, 127 Misc. 

2d 853, 487 N.Y.S.2d 458, 1984 N.Y. Misc. LEXIS 3765 (N.Y. Sup. Ct. 1984). 

County was granted summary judgment dismissing age discrimination complaint by 75-year-old plaintiff who unsuccessfully 

applied for 3 civil service positions where it submitted affidavits and depositions from interviewers in all 3 jobs, presenting 

facially valid and convincing nondiscriminatory reasons for hiring other candidates, and plaintiff failed to provide evidentiary 
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showing that county’s explanations were false. Dunadee v County of Monroe, 188 Misc. 2d 605, 729 N.Y.S.2d 605, 2001 N.Y. 

Misc. LEXIS 258 (N.Y. Sup. Ct. 2001). 

Motion by an employer, a city transit authority, for summary judgment dismissing an employee’s age discrimination complaint 

was properly denied where (1) the employee adequately pleaded a cognizable claim of age discrimination by alleging that the 

employee, under the employer’s policy, had been denied a starting salary increase above the employee’s former civil service 

salary with another city agency, but that younger, comparable, employees had received such salary increases, and (2) the 

employer failed to demonstrate its prima facie entitlement to summary judgment because it (a) failed to offer any proof as to 

why one such comparable employee had received a starting salary increase in contravention of the employer’s alleged no-raise 

policy, and (b) failed to offer any proof regarding alleged disparate treatment between the employee and younger persons who 

allegedly received starting salary increases which were denied to the employee. Peskin v N.Y. City Transit Auth., 304 A.D.2d 

634, 757 N.Y.S.2d 594, 2003 N.Y. App. Div. LEXIS 3941 (N.Y. App. Div. 2d Dep't 2003). 

No portion of New York State Human Rights Law—as it relates to age discrimination claims—will be preempted by Employee 

Retirement Income Security Act of 1974 (ERISA; 29 USCS § 1144), since age discrimination claims brought under Human 

Rights Law are governed by same standards as those brought under Age Discrimination in Employment Act (ADEA; 29 USCS 

§§ 621 et seq.) and both federal statutes rely on “joint state/federal enforcement” scheme. Devlin v Transportation Communs. 

Int'l Union, 173 F.3d 94, 1999 U.S. App. LEXIS 6969 (2d Cir. N.Y. 1999). 

Age discrimination claim of applicant for teaching position survives summary judgment, where plaintiff, 51, was one of top 2 

candidates but was shunned in favor of 23-year-old student teacher, and there were several discrepancies in interpretation of 

interview scores, because triable issue of fact exists as to whether school district has refuted prima facie case of discrimination. 

Eastmer v Williamsville Cent. Sch. Dist., 977 F. Supp. 207, 977 F. Supp. 209, 1997 U.S. Dist. LEXIS 13921 (W.D.N.Y. 1997) . 

Age discrimination claim of rejected applicant for full-time social studies teaching position must fail, where he relies heavily 

on facts that (1) out of field of 6 candidates, 3 youngest were hired, and (2) he was oldest in field, because this is insufficient to 

overcome school district’s nondiscriminatory explanation for hiring decision, and this is simply case of person who, after 

interviewing along with many other teachers in competitive school district, disagrees with reasons articulated for his rejection. 

Richane v Fairport Cent. Sch. Dist., 179 F. Supp. 2d 81, 2001 U.S. Dist. LEXIS 21133 (W.D.N.Y. 2001). 

No reasonable trier of fact could find that age played role in employer’s decision to repudiate employment contract with 

prospective employee, so as to support employee’s action under Exec § 296, where employer repudiated employment 

agreement 16 days after entering into it, so that employee was almost same age on both days. Posner v Marcus & Millichap 

Corp. Real Estate Servs., 180 F. Supp. 2d 529, 2002 U.S. Dist. LEXIS 626 (S.D.N.Y. 2002). 

Employee failed to establish a prima facie claim of age discrimination under the New York State Human Rights Law, N.Y. 

Exec. Law § 296(1) (2005), against his employer and two of its officers because a single disputed comment about the 

employee’s age, even if taken as true, was insufficient to establish such a claim. Russo v Sysco Food Servs. of Albany, L.L.C., 

488 F. Supp. 2d 228, 2007 U.S. Dist. LEXIS 36939 (N.D.N.Y. 2007). 

Coach’s age discrimination claim under the New York Human Rights Law, N.Y. Exec. Law § 290 et seq., failed because the 

claim was based only on the fact that the replacement coach was under age 40 and on inadmissible hearsay comments related to 

the coach’s age, and the evidence showed that the coach had in fact been allowed to work as a coach for three years after her 

retirement from the school’s physical education department, thus belying an inference of age discrimination regarding the 

school’s failure to reappoint the coach to a fourth term. Stouter v Smithtown Cent. Sch. Dist., 687 F. Supp. 2d 224, 2010 U.S. 

Dist. LEXIS 12279 (E.D.N.Y. 2010). 

15.  Discrimination based on disability  

Former flight attendants who were not hired because of successor airline’s use of weight standards in its hiring decisions failed 

to establish that they were medically impaired members of protected class defined under Human Rights Law, where they did 

not proffer evidence establishing that they were medically incapable of meeting airline’s weight standards due to some 

cognizable medical condition; weight, in and of itself, does not constitute disability for discrimination qualification purposes. 
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Delta Air Lines v New York State Div. of Human Rights, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 

3710 (N.Y. 1997). 

Human Rights Appeal Board had no authority to determine whether school bus driver’s hearing was sufficient inasmuch as that 

was a defect related to driver’s ability to perform his job and thus did not qualify as a “disability” which was unrelated to  

ability to engage in occupation and for which refusal to hire constitutes unlawful discriminatory practice. State Div. of Human 

Rights v Averill Park Cent. School Dist., 59 A.D.2d 449, 399 N.Y.S.2d 926, 1977 N.Y. App. Div. LEXIS 13946 (N.Y. App. Div. 

3d Dep't 1977), aff'd, 46 N.Y.2d 950, 415 N.Y.S.2d 405, 388 N.E.2d 729, 1979 N.Y. LEXIS 1868 (N.Y. 1979). 

Respondent was properly found to have violated Exec Law § 296(1)(a) by unlawfully refusing to hire complainant on the basis 

of a disability described as “active gross obesity,” where complainant’s obesity, without more, constituted a physical or 

medical impairment within the meaning of Exec Law § 292(21). State Div. of Human Rights ex rel. McDermott v Xerox Corp., 

102 A.D.2d 543, 478 N.Y.S.2d 982, 1984 N.Y. App. Div. LEXIS 18819 (N.Y. App. Div. 4th Dep't 1984) , aff'd, 65 N.Y.2d 213, 

491 N.Y.S.2d 106, 480 N.E.2d 695, 1985 N.Y. LEXIS 14676 (N.Y. 1985). 

A public employee would be found to have been unlawfully discriminated against in her employment by reason of a medical 

disability where the employee was to be given a permanent position subject to her passing of physical examination, as a result 

of which the examining physician reported that she suffered from certain ailments which he concluded would adversely affect 

her ability to perform her duties, and where defendants failed to meet their burden to justify the non-hiring of plaintiff by 

failing to produce record proof as to whether plaintiff’s diabetes increased her urination and drinking needs and therefore her 

absenteeism. Kelly v North Hempstead, 103 A.D.2d 767, 477 N.Y.S.2d 396, 1984 N.Y. App. Div. LEXIS 19382 (N.Y. App. Div. 

2d Dep't 1984). 

There was substantial evidence to support a finding that the Lottery Division had not discriminated against a job applicant 

based on age or disability where two previous holders of the position had been over 50, the ultimate appointee was over 50 and 

the interviewer did not recall any disclosure of disability. Reiniger v New York State Div. of Lottery, 105 A.D.2d 902, 482 

N.Y.S.2d 60, 1984 N.Y. App. Div. LEXIS 21021 (N.Y. App. Div. 3d Dep't 1984), app. denied, 64 N.Y.2d 609, 1985 N.Y. LEXIS 

18863 (N.Y. 1985). 

A regulation promulgated by the Commissioner of Education, which precludes the employment as a school bus driver of 

anyone who has any physical or mental condition which “might impede” the ability to operate a bus safely, was invalid to the 

extent that it conflicted with portions of the Human Rights Law (Exec Law §§ 292, 296) barring discrimination against the 

disabled, and the Commissioner of the State Division of Human Rights properly determined that a school district had 

improperly discriminated by refusing to hire as a substitute school bus driver a woman whose need to take medication due to 

the removal of her adrenal glands did not prevent her from performing the job in a reasonable manner. State Div. of Human 

Rights ex rel. Giannavola v Le Roy Cent. School Dist., 107 A.D.2d 153, 485 N.Y.S.2d 907, 1985 N.Y. App. Div. LEXIS 48407 

(N.Y. App. Div. 4th Dep't), app. denied, 65 N.Y.2d 610 (N.Y. 1985). 

There was substantial evidence to support the determination of the Division of Human Rights that there was no probable cause 

to believe that respondent hospital engaged in an unlawful discriminatory practice in rejecting petitioner’s employment 

application, where the nursing duties of the position sought by petitioner required heavy lifting, and petitioner admitted that her 

disability made her unable to lift more than 15 pounds. Schor v St. Francis Hospital, 111 A.D.2d 852, 490 N.Y.S.2d 785, 1985 

N.Y. App. Div. LEXIS 50106 (N.Y. App. Div. 2d Dep't 1985). 

To extent that rejection of request by disabled professional basketball referee is based upon determination that referee’s style 

and manner of officiating does not conform to current standards, in absence of affirmative proof of discrimination, it is 

improper for commissioner of state division of human rights to substitute commissioner’s judgment for that of employer as to 

qualifications for particular position. National Basketball Asso. v New York State Div. of Human Rights, 115 A.D.2d 365, 495 

N.Y.S.2d 904, 1985 N.Y. App. Div. LEXIS 54768 (N.Y. App. Div. 1st Dep't 1985), aff'd, 68 N.Y.2d 644, 505 N.Y.S.2d 63, 496 

N.E.2d 222, 1986 N.Y. LEXIS 19039 (N.Y. 1986). 

Finding that school district had not discriminated (on basis of disability) against applicant for position as school bus driver 

lacked support in record where district had rejected applicant on strength of medical report in which doctor stated only that 

applicant should not operate bus until checked by cardiologist, and did not make final determination that applicant was unfit; 
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accordingly, on applicant’s Article 78 petition, decision of State Division of Human Rights, which had found no probable cause 

to believe that district had engaged in unlawful discriminatory practice, should be annulled. Sitler v New York State Div. of 

Human Rights, 133 A.D.2d 938, 520 N.Y.S.2d 653, 1987 N.Y. App. Div. LEXIS 51983 (N.Y. App. Div. 3d Dep't 1987) . 

Determination that employer unlawfully discriminated against complainant by failing to hire him because of disability was 

supported by fact that he was denied employment as kitchen helper simply because he had high blood pressure, with no 

evaluation done as to whether such condition would prevent him from reasonably performing his job activities. Trans World 

Airlines, Inc. v New York Executive Dept., State Div. of Human Rights, 147 A.D.2d 575, 537 N.Y.S.2d 868, 1989 N.Y. App. Div. 

LEXIS 1605 (N.Y. App. Div. 2d Dep't 1989). 

Employment applicant stated cause of action against prospective employer for unlawful discrimination under New York State 

Human Rights Law by alleging that metabolites found in his urine specimen resulted from his consumption of health food 

bread containing poppy seeds and not from unlawful opiate abuse, although his urine sample was subjected to 2 different 

testing methods which revealed positive results, where employer refused to use third testing method which would definitely 

distinguish metabolites resulting from opiate use; employer may be legitimately entitled to discriminate against users of 

controlled narcotic substances, but it must, when challenged, come forward with evidence establishing that its testing method 

accurately distinguishes between opiate users and consumers of lawful foodstuffs or medications. Doe v Roe, Inc., 160 A.D.2d 

255, 553 N.Y.S.2d 364, 1990 N.Y. App. Div. LEXIS 3749 (N.Y. App. Div. 1st Dep't 1990). 

Court should have dismissed action brought by Orthodox Jewish tenants alleging that apartment building owners violated CLS 

Exec § 296(5)(a)(2) by installing electric locks in doors of front entrances to buildings, thereby requiring individual tenants 

either to turn key or press button to break electric circuit, causing electromagnet to be released, procedure which was prohibited 

by Jewish religious law (“Halacha”) on their Sabbath and on certain religious holidays, since (1) mere act of installing electric 

locks, while burdensome to Jewish tenants, did not constitute discriminatory act, (2) it was reasonable to assume that 

installation of electronic locks was for sole purpose of deterring crime, (3) there was no allegation from which it could be 

reasonably inferred that installation was done with discriminatory intent, and (4) inconvenience placed on Jewish tenants was 

not of such nature as to be deemed discriminatory. Siegel v Blair Hall, Inc., 207 A.D.2d 539, 615 N.Y.S.2d 937, 1994 N.Y. App. 

Div. LEXIS 8608 (N.Y. App. Div. 2d Dep't 1994), app. denied, 86 N.Y.2d 709, 634 N.Y.S.2d 443, 658 N.E.2d 221, 1995 N.Y. 

LEXIS 3717 (N.Y. 1995). 

Employer could not be held to have discriminated against prospective employee by failing to offer him immediate employment 

because of his disability where, at time he applied for employment, he was on disability leave from his then-current employer; 

employee could not claim both that he was unable to perform his duties for his then-current employer because of serious back 

problems and that he was discriminated against by prospective employer. AT & T Bell Lab. v New York State Div. of Human 

Rights, 213 A.D.2d 230, 624 N.Y.S.2d 9, 1995 N.Y. App. Div. LEXIS 2742 (N.Y. App. Div. 1st Dep't 1995) . 

Disability discrimination claims filed against airline, based on airline’s use of weight standards in hiring flight attendants, were 

properly dismissed where, inter alia, petitioners failed to show that they fell within class of persons protected by Human Rights 

Law and that airline intended to discriminate against older women, they did not claim that their weight limited their actions or 

abilities nor did they allege conditions which amounted to obesity, and they submitted no proof that they had been clinically 

observed as having “abnormal medical condition” or that they were medically incapable of meeting airline’s weight 

requirements due to underlying medical problem. Delta Air Lines v New York State Div. of Human Rights, 229 A.D.2d 132, 652 

N.Y.S.2d 253, 1996 N.Y. App. Div. LEXIS 12963 (N.Y. App. Div. 1st Dep't 1996), aff'd, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 

N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997), app. dismissed, 90 N.Y.2d 882, 661 N.Y.S.2d 825, 684 N.E.2d 274, 1997 N.Y. 

LEXIS 2331 (N.Y. 1997). 

Because the individuals responsible for hiring teachers at a school district were unaware that a teacher was disabled, the human 

rights commission properly found no discriminatory practice under N.Y. Exec. Law § 296(a)(1) and dismissed the teacher’s 

administrative complaint against the district; consequently, the teacher was not entitled to N.Y. C.P.L.R. art. 78 relief. Matter of 

Isaksson-Wilder v New York State Div. of Human Rights, 43 A.D.3d 921, 841 N.Y.S.2d 658, 2007 N.Y. App. Div. LEXIS 9635 

(N.Y. App. Div. 2d Dep't 2007). 
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Trial court erred by dismissing an employee’s discrimination claim that the employer failed to accommodate his disability by 

refusing to transfer him to another position after his immediate supervisor assaulted him on the job as he sufficiently alleged a 

life-threatening heart condition that was beyond mere workplace stress. However, the trial court properly dismissed the 

employee’s retaliation claim as the complaint included no allegation that the employee was assaulted because of any qualifying 

impairment or disability. Horgan v Whitaker, 57 A.D.3d 1345, 871 N.Y.S.2d 443, 2008 N.Y. App. Div. LEXIS 9981 (N.Y. App. 

Div. 3d Dep't 2008). 

In Article 78 proceeding to set aside and annul determination of fire district which denied application of petitioner to become 

volunteer fireman but failed to determine extent of his hearing impairment, court would remand matter for hearing specifically 

on issue of extent of hearing impairment, and would direct fire district to grant application if it found that petitioner’s hearing 

impairment did not rise to level described in CLS Exec § 296(14). Waskewicz v Guy, 141 Misc. 2d 983, 535 N.Y.S.2d 345, 1988 

N.Y. Misc. LEXIS 732 (N.Y. Sup. Ct. 1988). 

Job applicant stated cause of action for employment discrimination based on disability in violation of CLS Exec § 296(1)(a) by 

alleging that employer subjected him to urinalysis test as condition of employment without demonstrating that such test was job 

related and that employer refused to hire applicant on basis of such test result (which revealed presence of opiates) without 

evaluating his capacity to reasonably perform in position sought. Doe v Roe, Inc., 143 Misc. 2d 156, 539 N.Y.S.2d 876, 1989 

N.Y. Misc. LEXIS 187 (N.Y. Sup. Ct. 1989), aff'd, 160 A.D.2d 255, 553 N.Y.S.2d 364, 1990 N.Y. App. Div. LEXIS 3749 (N.Y. 

App. Div. 1st Dep't 1990). 

When an employee sued her former employer for employment discrimination based on a disability, because she was terminated 

for not returning to work when her recovery from a back injury took longer than expected, her testimony that her resulting 

disability prevented her from performing her job in a reasonable manner was fatal to her discrimination claim under N.Y. Exec. 

Law § 296, and summary judgment dismissing that claim was properly granted. Fama v Am. Int'l Group, Inc., 306 A.D.2d 310, 

760 N.Y.S.2d 534, 2003 N.Y. App. Div. LEXIS 6591 (N.Y. App. Div. 2d Dep't 2003), app. denied, 1 N.Y.3d 508, 777 N.Y.S.2d 

17, 808 N.E.2d 1276, 2004 N.Y. LEXIS 166 (N.Y. 2004). 

Former bus driver did not have a claim for disability discrimination under the Americans with Disabilities Act, 42 U.S.C.S. § 

12101 et seq., or under the corresponding state and city laws set forth in N.Y. Exec. Law §§ 292, 296, and N.Y. City Admin. 

Code § 8-107, because the employee could not show that he was qualified for the job when the employee was not able to meet 

a reasonable job requirement of obtaining a medical certificate of fitness when the employee could not pass a test for 

colorblindness. Shannon v N.Y. City Transit Auth., 332 F.3d 95, 2003 U.S. App. LEXIS 11717 (2d Cir. N.Y. 2003). 

A hockey league bylaw, which provided that a person with sight in only one eye could not play for a member club, was invalid, 

as the hockey league did not justify the rule as being a bona fide occupational qualification, plaintiff represented that his 

handicap did not substantially detract from his ability to play hockey, and a partially blind person has a constitutional right not 

to be discriminated against by an employer or prevented from participating in sports. Neeld v American Hockey League, 439 F. 

Supp. 459, 1977 U.S. Dist. LEXIS 13309 (W.D.N.Y. 1977). 

Employee’s clinically diagnosed morbid obesity rendered her disabled under Human Rights Law. Hazeldine v Beverage Media, 

954 F. Supp. 697, 1997 U.S. Dist. LEXIS 736 (S.D.N.Y. 1997). 

Employee was unable to proceed on a claim of disability discrimination in violation of the New York State Human Rights Law, 

N.Y. Exec. Law § 296(a), against his employers, a county, its recreation and parks department, and its public works department 

(defendants), because he did not file a required notice of claim against defendants prior to commencing litigation. Liss v Nassau 

County, 425 F. Supp. 2d 335, 2006 U.S. Dist. LEXIS 16088 (E.D.N.Y. 2006). 

Former employee’s claim that a university violated N.Y. Exec. Law § 296 in failing to rehire the employee after she was 

discharged for underperformance, using profane language, and excessive tardiness failed because although the employee 

underwent treatment for the drug addiction that allegedly caused her performance problems, there was no evidence that the 

university’s failure to rehire the employee was due to her alleged disability of drug addiction, and instead, the evidence showed 

that the university had a policy of rehiring employees who were discharged for cause only when they demonstrated an 
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intervening positive work history, which the employee had not done. Gilmore v Univ. of Rochester Strong Mem'l Div., 654 F. 

Supp. 2d 141, 2009 U.S. Dist. LEXIS 79219 (W.D.N.Y. 2009). 

16.  —Disability for police work  

City’s disqualification of individual from employment as police officer based on asymptomatic back condition 

(spondylolisthesis) constituted unlawful discrimination because of disability in violation of CLS  Exec § 296 since (1) 

individual established his present ability to perform police duties by satisfactory performance of agility test and prior 

employment as laborer without significant back problems, and (2) city failed to establish reasonable expectation that individual 

would be unable to perform his duties in future, in absence of reliable statistics or other medical evidence concerning incidence 

of disability resulting from asymptomatic spondylolisthesis; employment may not be denied based on mere possibilities, 

especially when disqualification is premised solely on fact of applicant’s inclusion in class of persons with particular disability 

rather than on individualized assessment.  In re State Di v of Human Rights, 70 N.Y.2d 100, 517 N.Y.S.2d 715, 510 N.E.2d 799, 

1987 N.Y. LEXIS 16800 (N.Y. 1987). 

Provision requiring 20 years of accredited service in order to be eligible for additional retirement benefits from variable 

supplements funds did not improperly exclude officers who had retired as result of disabilities in violation of Human Rights 

Law (CLS Exec § 296(1)(a)), given different needs of service and disability retirees and unique benefits offered to each 

retirement classification. Gagliardo v Dinkins, 89 N.Y.2d 62, 651 N.Y.S.2d 368, 674 N.E.2d 298, 1996 N.Y. LEXIS 3161 (N.Y.), 

reh'g denied, 89 N.Y.2d 917, 653 N.Y.S.2d 920, 676 N.E.2d 502, 1996 N.Y. LEXIS 4466 (N.Y. 1996), reh'g denied, 89 N.Y.2d 

917, 653 N.Y.S.2d 921, 676 N.E.2d 503, 1996 N.Y. LEXIS 5343 (N.Y. 1996). 

Wounded veteran who sought appointment as a police officer upon application therefor filed prior to his army induction, 

although found qualified for limited duties by the Civil Service Commission as to return from military service, had no vested 

rights under Military Law, Civil Service Law or Executive Law. Messina v Codd, 52 A.D.2d 784, 383 N.Y.S.2d 321, 1976 N.Y. 

App. Div. LEXIS 12566 (N.Y. App. Div. 1st Dep't 1976). 

Fact that veteran with physical limitation comparable to that of petitioner held position of patrolman did not support charge of 

discrimination in denial of petitioner’s application inasmuch as the patrolman was a member of the department prior to his 

induction into the armed services, and petitioner sought appointment upon application filed prior to his army induction. 

Messina v Codd, 52 A.D.2d 784, 383 N.Y.S.2d 321, 1976 N.Y. App. Div. LEXIS 12566 (N.Y. App. Div. 1st Dep't 1976). 

Rejection of applicant for position with state police on basis of conclusion that applicant is physically unfit to become member 

of state police is not unlawful discriminatory practice based on disability where applicant is on accidental disability retirement 

status from employment with state parkway police. Kash v New York State Executive Dept., Div. of Human Rights, 115 A.D.2d 

928, 496 N.Y.S.2d 823, 1985 N.Y. App. Div. LEXIS 55287 (N.Y. App. Div. 3d Dep't 1985). 

Statistical probability of future disability is properly considered in determining qualification for employment as police officer; 

accordingly, applicant for employment as police officer may be denied employment on basis of conclusion that there is 

statistically higher than normal probability that sudden movement involved in police service will aggravate applicant’s 

presently asymptomatic disability of spondylolisthesis. In re State Div.  In re State Di v of Human Rights ex rel. Granelle, 118 

A.D.2d 3, 504 N.Y.S.2d 92, 1986 N.Y. App. Div. LEXIS 53584 (N.Y. App. Div. 1st Dep't 1986), rev'd, 70 N.Y.2d 100, 517 

N.Y.S.2d 715, 510 N.E.2d 799, 1987 N.Y. LEXIS 16800 (N.Y. 1987). 

Petitioner who was denied appointment as police officer on basis of his elevated blood pressure was not entitled to protection 

under CLS Exec § 296 since Department of Civil Service sufficiently demonstrated that petitioner’s elevated blood pressure 

could prevent him from performing activities involved in being police officer. Seitz v Suffolk County Dep't of Civil Service, 146 

A.D.2d 631, 536 N.Y.S.2d 536, 1989 N.Y. App. Div. LEXIS 429 (N.Y. App. Div. 2d Dep't 1989). 

Determination which found petitioner ineligible for appointment as county police officer should have been confirmed–

petitioner suffers from elevated blood pressure so that he does not satisfy standard for physical fitness established by Municipal 

Police Training Council (MPTC) (9 NYCRR 6000.3); petitioner’s blood pressure was taken approximately 15 times, and almost 

every time readings were over acceptable level; regulations promulgated by MPTC also provide that candidate who otherwise 

is not qualified because of high blood pressure can be found qualified if he presents evidence from cardiologist that 
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hypertension and medication used to control it will not interfere with performance of physical duties of police officer (9 

NYCRR 6000.3 [j] [4]); although petitioner did submit letter from cardiologist, it nowhere indicated that petitioner’s high blood 

pressure would not interfere with his duties as police officer–contention that County Department of Civil Service violated 

Executive Law § 296 in denying petitioner appointment by reason of “disability” is without merit; it was sufficiently 

demonstrated that petitioner’s elevated blood pressure condition may prevent him from performing in reasonable manner 

activities involved in job. Connolly v Suffolk County Dep't of Civil Service, 150 A.D.2d 373, 540 N.Y.S.2d 821, 1989 N.Y. App. 

Div. LEXIS 5632 (N.Y. App. Div. 2d Dep't), app. denied, 74 N.Y.2d 611, 546 N.Y.S.2d 555, 545 N.E.2d 869, 1989 N.Y. LEXIS 

2843 (N.Y. 1989). 

Department of civil service did not violate CLS Exec § 296 in denying appointment as police officer to petitioner on basis of 

disability because of his high blood pressure where it was demonstrated that condition would prevent petitioner from 

performing duties of police officer in reasonable manner. Connolly v Suffolk County Dep't of Civil Service, 150 A.D.2d 373, 

540 N.Y.S.2d 821, 1989 N.Y. App. Div. LEXIS 5632 (N.Y. App. Div. 2d Dep't), app. denied, 74 N.Y.2d 611, 546 N.Y.S.2d 555, 

545 N.E.2d 869, 1989 N.Y. LEXIS 2843 (N.Y. 1989). 

New York State Department of Civil Service did not violate CLS Exec § 296, which makes it unlawful discriminatory practice 

to reject job applicant due to disability not affecting ability to perform duties of position sought, when it removed applicant’s 

name from eligible list for position of correction officer after it was discovered that he suffered from high blood pressure and 

lesion on right lung, where uncontradicted testimony of one of applicant’s witnesses established that his medical conditions 

would prevent him from performing duties of correction officer. Tyson v New York State Dep't of Correctional Serv., 198 

A.D.2d 408, 604 N.Y.S.2d 130, 1993 N.Y. App. Div. LEXIS 10917 (N.Y. App. Div. 2d Dep't 1993). 

Conclusive finding by police department doctors that a police candidate, who was born with a congenital deformity of his 

lower right leg which necessitated surgery and the use of a prosthetic limb, was incapable of performing the essential duties of 

a police officer meant that there was no violation of N.Y. Exec. Law § 296(1)(a) inasmuch as he was not disabled within the 

meaning of N.Y. Exec. Law § 292(21). O'Sullivan v City of New York, 38 A.D.3d 467, 834 N.Y.S.2d 30, 2007 N.Y. App. Div. 

LEXIS 3903 (N.Y. App. Div. 1st Dep't), app. denied, 9 N.Y.3d 804, 840 N.Y.S.2d 764, 872 N.E.2d 877, 2007 N.Y. LEXIS 1756 

(N.Y. 2007). 

Retaliation claim pursuant to Exec § 296 is denied summarily, even though town police officer maintains he was treated 

differently and unfairly upon his return to work after suffering 2 seizures, where police department continues to employ officer 

and offers reasonable explanations for its treatment of him, because alleged continuing retaliatory actions appear to be nothing 

more than decisions concerning work assignments, administrative matters, and departmental procedures. Treglia v Town of 

Manlius, 181 F. Supp. 2d 83, 2001 U.S. Dist. LEXIS 18398 (N.D.N.Y. 2001), vacated, 313 F.3d 713, 2002 U.S. App. LEXIS 

26120 (2d Cir. N.Y. 2002). 

17.  Discrimination based on marital status  

In a proceeding by a married female job applicant who alleged that she had been discriminated against because of her marital 

status, the trial court erred in affirming a determination ordering an employer to hire the applicant where it was obvious that the 

applicant was denied employment not because of her marital status but, rather, because of the additional fact that her husband 

already worked for the employer; such a refusal to hire is lawful and does not constitute discrimination based upon marital 

status. Campbell Plastics, Inc. v New York State Human Rights Appeal Bd., 81 A.D.2d 991, 440 N.Y.S.2d 73, 1981 N.Y. App. 

Div. LEXIS 11735 (N.Y. App. Div. 3d Dep't 1981). 

18.  Discrimination based on arrest and/or conviction of crime  

Denial by the department of education (DOE) of an application for a security clearance was improper because the “closer 

review” purportedly applied by the DOE amounted to nothing more than a pro forma denial of the application on the basis of 

the applicant’s prior criminal conviction and such a denial, without consideration of the N.Y. Correct. Law § 753 factors, was 

precisely what the statute prohibited and was arbitrary and capricious; among the considerations listed in an affidavit of the 

DOE’s director for employee relations was that the applicant did not provide references from prior employers, but the interview 

notice did not state that the applicant should provide such references, and her interviewer did not ask her for those references. 
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Further, other than her personal statement, the DOE did not consider the documentation that the applicant submitted. Matter of 

Acosta v New York City Dept. of Educ., 16 N.Y.3d 309, 921 N.Y.S.2d 633, 946 N.E.2d 731, 2011 N.Y. LEXIS 437 (N.Y. 2011). 

A petition to annul a decision denying an application for a civil service position as a traffic enforcement agent, which decision 

was based solely on the ground that the applicant intentionally made a false statement of a material fact on the application by 

denying that he had ever been convicted of a crime, was properly dismissed where there was no evidence to indicate that the 

applicant was penalized because of his prior criminal record in contravention of either Exec Law § 296 or Correc Law § 752. 

Stewart v Civil Service Com., 84 A.D.2d 491, 446 N.Y.S.2d 948, 1982 N.Y. App. Div. LEXIS 14946 (N.Y. App. Div. 1st Dep't 

1982). 

Where, during the course of an interview for a civil service position, complainant admitted to the personnel committee of the 

state agency involved that he had been arrested for petty larceny and had received an adjournment in contemplation of 

dismissal, Exec Law § 296(16), making it an unlawful discriminatory practice to inquire about an arrest of an individual not 

then pending which was terminated in favor of the individual, did not preclude the interviewer from requesting that the 

complainant verify the disposition of the charges against him, since the inquiry was in good faith and for the complainant’s 

protection and since the legislature never intended employers to be foreclosed from requiring verification of the disposition of 

criminal charges that had been legally and properly discovered. New York State Dep't of Mental Hygiene v State Div. of Human 

Rights, 103 A.D.2d 546, 481 N.Y.S.2d 371, 1984 N.Y. App. Div. LEXIS 19972 (N.Y. App. Div. 2d Dep't 1984) , aff'd, 66 N.Y.2d 

752, 497 N.Y.S.2d 361, 488 N.E.2d 107, 1985 N.Y. LEXIS 17645 (N.Y. 1985). 

Questioning of an applicant for a civil service position during an interview by a state agency’s personnel committee about his 

arrest for petty larceny, for which complainant reportedly received an adjournment in contemplation of dismissal, did not 

constitute a violation of Exec Law § 296(16), making it an unlawful discriminatory practice to inquire about or to act upon 

adversely to the individual involved any arrest not then pending which was terminated in favor of the individual, where the 

initial interview of the complainant took place prior to the effective date of the statute, and the provisions of the Human Rights 

Law may not be applied retroactively. New York State Dep't of Mental Hygiene v State Div. of Human Rights, 103 A.D.2d 546, 

481 N.Y.S.2d 371, 1984 N.Y. App. Div. LEXIS 19972 (N.Y. App. Div. 2d Dep't 1984), aff'd, 66 N.Y.2d 752, 497 N.Y.S.2d 361, 

488 N.E.2d 107, 1985 N.Y. LEXIS 17645 (N.Y. 1985). 

Although State Division of Human Rights correctly determined that sheriff’s department discriminated against applicant by 

inquiring about prior arrests on application for employment in 1981, court would reverse those portions of division’s order 

directing sheriff to hire applicant as mounted patrolmen and awarding back pay; inasmuch as applicant was never sworn in, or 

paid, as mounted patrolman, division lacked power to direct sheriff, public employer, to hire applicant since such direction 

would in effect deprive appointing authority of power of selection. Sheriff's Dep't v State Div. of Human Rights, 129 A.D.2d 

789, 514 N.Y.S.2d 779, 1987 N.Y. App. Div. LEXIS 45479 (N.Y. App. Div. 2d Dep't 1987). 

Office of Court Administration was entitled to reject employment application of prospective court officer who had once been 

arrested for criminal impersonation of public servant, notwithstanding provisions of CLS Exec § 296(16) prohibiting inquiry or 

adverse action based on arrest or criminal accusation which is terminated favorably to accused; rejection was authorized under 

language of § 296(16) even before 1985 amendment excluded peace officers from its terms. Bellacosa v White, 145 A.D.2d 

342, 535 N.Y.S.2d 706, 1988 N.Y. App. Div. LEXIS 13281 (N.Y. App. Div. 1st Dep't 1988). 

Inmate or former inmate is entitled to have institutional record free from improperly obtained findings of disciplinary rule 

violations since his prison disciplinary record might be considered by future employer in reaching employment decision. Grant 

v Senkowski, 146 A.D.2d 948, 537 N.Y.S.2d 323, 1989 N.Y. App. Div. LEXIS 514 (N.Y. App. Div. 3d Dep't 1989). 

Although it has since been amended to permit inquiry regarding any arrest or criminal accusation not then pending, which was 

terminated in favor of applicant for employment as police officer or peace officer, Executive Law § 296 (16), in effect at time, 

prohibited such inquiry and there is substantial evidence in record that complainant’s arrest record and petitioner’s 

misconception that he had been convicted were primary reasons for petitioner’s nonselection of complainant for position of 

correction officer; however, civil service eligibility list in question expired almost one year prior to respondent’s 

determination–civil service applicant cannot be hired from expired list unless applicant commences judicial or administrative 

proceeding prior to expiration of list and also challenges list itself; complainant here has made no such challenge; there is also 
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insufficient basis for respondent’s award of compensatory damages for hurt, humiliation and mental anguish, since there was 

no evidence supporting complainant’s claims of mental anguish other than his statement he was upset; cease and desist order 

should be annulled in light of 1985 amendment to section 296 (16), which permits such inquiry of applicants for employment 

as peace officers, which includes correction officers. New York City Dep't of Correction v White, 163 A.D.2d 250, 558 N.Y.S.2d 

71, 1990 N.Y. App. Div. LEXIS 8581 (N.Y. App. Div. 1st Dep't 1990). 

Court reversed human rights commission’s finding of lack of probable cause to believe that corrections department refused to 

employ petitioner because of his Maryland arrest record, in violation of NYC Admin Code § 107(11), where (1) Maryland 

court documents indicated that criminal proceeding against petitioner was disposed of in manner analogous to New York’s 

adjournment in contemplation of dismissal, which was consistent with questionnaire on which petitioner forthrightly disclosed 

that he had been arrested in Maryland but charge did not result in “conviction,” and (2) fact that department failed to appreciate 

essential truth of petitioner’s representations because it incorrectly interpreted Maryland court documents did not excuse its 

resulting unlawful discrimination. Johnson v New York City Comm'n of Human Rights, 270 A.D.2d 186, 706 N.Y.S.2d 18, 2000 

N.Y. App. Div. LEXIS 3297 (N.Y. App. Div. 1st Dep't 2000). 

CLS Executive Law § 296(16) prohibits corporate entity from denying employment to applicant on basis of arrest which is 

followed by termination of criminal action or proceeding in favor of such individual; section does not prevent employer from 

acting adversely with respect to employee of such actions are motivated by bona fide business reasons and otherwise 

proscribed by statute; employer does not violate section by decision not to reinstate employee which is motivated not by 

employee’s arrest but rather by employer’s own investigation which produced evidence that employee had misappropriated 

company funds. Salanger v U.S. Air, 611 F. Supp. 427, 1985 U.S. Dist. LEXIS 21119 (N.D.N.Y. 1985). 

Employment applicant’s Exec § 296(15) and (16) claims against employer that withdrew conditional offer must fail, even 

though withdrawal was based upon discovery of applicant’s past conviction for welfare fraud, because employer proffers 

nondiscriminatory reason that applicant lied on security data sheet, and vacated and dismissed conviction nevertheless could 

not be deemed criminal accusation terminated in applicant’s favor. Obabueki v IBM, 137 F. Supp. 2d 320, 2001 U.S. Dist. 

LEXIS 4092 (S.D.N.Y.), amended, 145 F. Supp. 2d 371, 2001 U.S. Dist. LEXIS 8166 (S.D.N.Y. 2001). 

Disgruntled applicant’s Exec § 296(16) claim against potential employer must be dismissed, even though applicant argues offer 

of employment was withdrawn on basis of his prior conviction of welfare fraud that was vacated and dismissed pursuant to 

California statute, where dismissal under that statute applies to guilty plea convictions after specified period of probation has 

been served, because criminal proceedings against applicant were not “terminated in his favor” within meaning of CPL § 

160.50. Obabueki v IBM, 145 F. Supp. 2d 371, 2001 U.S. Dist. LEXIS 8166 (S.D.N.Y. 2001), aff'd, 319 F.3d 87, 2003 U.S. App. 

LEXIS 1781 (2d Cir. N.Y. 2003). 

Where a securities dealer denied a prospective employee broker supposed promised employment, allegedly because the broker 

had been (mistakenly) arrested for petit larceny, there could be no violation of Exec § 296, subd. 16 because 17 C.F.R. § 

240.17a-3(a) required businesses such as the dealer to maintain arrest records among employee records, and thus the dealer’s 

obtaining such records was excepted from coverage under the statute. Shapira v Charles Schwab & Co., 225 F. Supp. 2d 414, 

2002 U.S. Dist. LEXIS 18665 (S.D.N.Y. 2002). 

19.  National origin discrimination  

The Division of Human Rights and the Human Rights Appeal Board properly exercised subject matter jurisdiction, pursuant to 

Exec Law §§ 296, 297-a, over a complaint by an applicant for a State Trooper position who had been disqualified by the State 

Police Division from its Hispanic-American/Spanish-surnamed minority hiring program, where the complaint effectively 

alleged that the State Police had discriminated against the applicant by refusing to treat him in the same manner that it treated 

others of Hispanic national origin or ancestry in considering him for employment, and where, though the Appeal Board 

specifically referred in its decision to an order by the United States District Court that had established guidelines for the State 

Police Division to follow in order to achieve a long-term goal of acquiring personnel comprised of women, blacks, and 

Spanish-surnamed Americans, there was uncontradicted documentary proof in the record, apart from the reference to the court 

order, to support the appeal board’s conclusion that the applicant was of Hispanic origin, so that the appeal board did not base 

its decision solely on an interpretation of the Federal court order, and, therefore, did not exceed its jurisdiction. New York State 
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Div. of State Police v McCall, 98 A.D.2d 921, 470 N.Y.S.2d 916, 1983 N.Y. App. Div. LEXIS 21243 (N.Y. App. Div. 3d Dep't 

1983). 

The State Division of Human Rights did not act arbitrarily or capriciously in dismissing a college faculty member’s complaint 

alleging unlawful discriminatory practice based on national origin, where the investigation report confirmed that each 

allegation in the complaint had been thoroughly reviewed, that the faculty member had been given a full opportunity to present 

his case, and that there had been no discrimination against the faculty member, who had received regular promotions, had been 

granted a sabbatical leave during a past academic year, had been elected to a three-year term as chair person of the engineering 

department, and had apparently been promoted to the rank of full professor. Gajjar v Union College, 107 A.D.2d 917, 483 

N.Y.S.2d 857, 1985 N.Y. App. Div. LEXIS 49840 (N.Y. App. Div. 3d Dep't 1985). 

Airline did not engage in unlawful discrimination based on its preemployment questions as to petitioners’ national origin and 

gender where there was nothing to support conclusion that those questions, either expressly or intentionally, led to petitioners 

not being hired; rather, petitioners received good reviews from airline’s interviewers and were not hired due to their failure to 

meet airline’s weight guidelines or hiring eligibility deadline. Delta Air Lines v New York State Div. of Human Rights, 229 

A.D.2d 132, 652 N.Y.S.2d 253, 1996 N.Y. App. Div. LEXIS 12963 (N.Y. App. Div. 1st Dep't 1996), aff'd, 91 N.Y.2d 65, 666 

N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997), app. dismissed, 90 N.Y.2d 882, 661 N.Y.S.2d 825, 684 

N.E.2d 274, 1997 N.Y. LEXIS 2331 (N.Y. 1997). 

20.  Racial discrimination  

A determination that probable cause did not exist to credit the allegation of petitioner’s complaint that he was not engaged as an 

airline flight steward because of his race and color was not arbitrary or capricious. Jeanpierre v Arbury, 4 N.Y.2d 238, 173 

N.Y.S.2d 597, 149 N.E.2d 882, 1958 N.Y. LEXIS 1072 (N.Y. 1958). 

City’s decision not to hire the black complainant as an administrative aide at its convention center was not motivated by racial 

prejudice, where the record disclosed that the reason complainant was not hired was because, while his application was 

pending, he made unfounded remarks before the city council that no black had been appointed to a supervisory position at the 

convention center and that no black entertainer had been scheduled to appear at the facility; under the facts, there was no prima 

facie case of retaliatory discrimination in violation of the Executive Law. State Div. of Human Rights ex rel. Bradberry v 

Niagara Falls, 52 A.D.2d 1065, 384 N.Y.S.2d 326, 397 N.Y.S.2d 791, 1976 N.Y. App. Div. LEXIS 12988 (N.Y. App. Div. 4th 

Dep't 1976), aff'd, 42 N.Y.2d 875, 397 N.Y.S.2d 791, 366 N.E.2d 878, 1977 N.Y. LEXIS 2217 (N.Y. 1977). 

Inquiry as to race made by screening interviewer to employment applicant is not indirect expression of racial limitation where 

interviewer is black, interviewer finds complainant’s job experience qualifying, and where out of 10 applicants interviewed, 

interviewer approves and passes along only applicant and one other for further interview by superior, screening manager, who 

finds applicant well qualified and who sends applicant’s application and resume to other departments for consideration. 

Alexander's, Inc. v White, 115 A.D.2d 424, 496 N.Y.S.2d 227, 1985 N.Y. App. Div. LEXIS 54817 (N.Y. App. Div. 1st Dep't 

1985). 

Substantial evidence supported Division of Human Rights’ determination that hospital refused to hire petitioner as surgeon 

based on legitimate nondiscriminatory criteria in that petitioner’s many affiliations with other hospitals and demands of his 

research projects would conflict with his duties at hospital; moreover, statistical evidence, which showed that hospital hired 

many surgeons from minority groups, belied petitioner’s claim that denial of his employment application was racially 

motivated. Davidson v Medical Associates of Woodhull, P. C., 132 A.D.2d 609, 517 N.Y.S.2d 769, 1987 N.Y. App. Div. LEXIS 

49145 (N.Y. App. Div. 2d Dep't 1987). 

Supreme Court properly granted summary judgment to defendant company in action alleging racial discrimination in hiring 

where plaintiff’s allegations merely showed that he submitted unspecified number of unsolicited applications to defendant 

seeking unspecified permanent position, and record supported defendant’s contention that plaintiff had checkered job history 

and lacked verbal and technical skills, as well as professional demeanor, required even for entry level position. Stewart v 

International Business Machines Corp., 156 A.D.2d 128, 548 N.Y.S.2d 174, 1989 N.Y. App. Div. LEXIS 15211 (N.Y. App. Div. 

1st Dep't 1989), app. denied, 76 N.Y.2d 701, 557 N.Y.S.2d 878, 557 N.E.2d 114, 1990 N.Y. LEXIS 1277 (N.Y. 1990). 
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African-American woman did not prove that Niagara Frontier Transportation Authority unlawfully discriminated against her in 

denying her application for employment as Secretary to Transportation Superintendents where person who made hiring 

decision for that position also was African-American, and person hired had almost 20 years more experience than complainant 

and greater knowledge of computers. Niagara Frontier Transp. Auth. v New York State Div. of Human Rights, 275 A.D.2d 922, 

713 N.Y.S.2d 631, 2000 N.Y. App. Div. LEXIS 9577 (N.Y. App. Div. 4th Dep't 2000). 

Niagara Frontier Transportation Authority unlawfully discriminated against African-American woman in denying her 

application for employment as Secretary to General Manager where she raised inference of discrimination by proving that she 

was better qualified candidate than person hired and that persons responsible for hiring were informed of race of applicants 

before hiring decision was made, and authority did not rebut presumption of discrimination by proving, through admissible 

evidence, legitimate nondiscriminatory reason for its decision. Niagara Frontier Transp. Auth. v New York State Div. of Human 

Rights, 275 A.D.2d 922, 713 N.Y.S.2d 631, 2000 N.Y. App. Div. LEXIS 9577 (N.Y. App. Div. 4th Dep't 2000) . 

Assuming that actions by a doctor’s former colleague could have been attributed to either the clinic or its principal, both former 

employers of the doctor, the doctor failed to allege that the colleague’s actions and the principal hospital’s practices, other than 

those concerning his pay, were related to his race; accordingly, the doctor did not demonstrate that any adverse employment 

actions occurred under circumstances raising the inference of unlawful discrimination. Pacheco v United Med. Assocs., P.C., 

305 A.D.2d 711, 759 N.Y.S.2d 556, 2003 N.Y. App. Div. LEXIS 4586 (N.Y. App. Div. 3d Dep't 2003). 

Trial court erred in dismissing two minority employees’ discrimination causes of action under the State and City Human Rights  

Law because they were both members of a protected class, were well qualified for their respective positions, were adversely or 

differently treated, and sufficiently alleged discriminatory animus by the employer Matter of Local 621 v New York City Dept. 

of Transp., 2019 N.Y. App. Div. LEXIS 7981 (November 7, 2019). 

Grant of summary judgment to defendants in an employment discrimination case was upheld because defendants were legally 

entitled to condition plaintiff’s continued employment on his execution of the promissory note and its timely payment, the 

promissory note for reimbursement of the tuition expense was not unconscionable, and it was not procured by duress. Ellison v 

Chartis Claims, Inc., 178 A.D.3d 665, 115 N.Y.S.3d 53, 2019 N.Y. App. Div. LEXIS 8747 (N.Y. App. Div. 2d Dep't 2019). 

Termination of 8 temporary social welfare eligibility examiners—one Hispanic and 7 African-American—as result of their 

failing scores on competitive examinations was unlawful under CLS Exec Law § 296, where disparate impact of testing was 

readily apparent from results, and examinations tested only 13 of 49 skills identified by job analysis, because officials failed to 

offer credible evidence that examinations served legitimate business goal of fair competition in civil service employment 

Fickling v New York State Dep't of Civil Serv., 909 F. Supp. 185, 1995 U.S. Dist. LEXIS 19235 (S.D.N.Y. 1995). 

County police department’s cadet program is struck down as discriminatory hiring practice in violation of CLS Exec Law § 

296, even though consent decree settling federal employment discrimination case was in place and program was designed to 

combat continuing underrepresentation of blacks and Hispanics in department, because program indisputably rejected white 

applicants based solely on color of their skin and was not narrowly tailored remedy. Hiller v County of Suffolk, 977 F. Supp. 

202, 1997 U.S. Dist. LEXIS 17534 (E.D.N.Y. 1997). 

Employer articulated legitimate, nondiscriminatory reasons for applicant’s rejection, sufficient to rebut applicant’s prima facie 

case of racial discrimination under CLS Exec Law § 296 and federal law, where employer asserted that applicant was not hired 

initially because he could not work required hours, he did not want to be trained, he did not show legitimate commitment to 

working with severely disabled individuals, and he exhibited poor attitude and poor communication skills; employer asserted 

that applicant was not hired in response to second advertisement because he already had been rejected and it was hiring only 

female counselors at that time. Haywood v Heritage Christian Home, 977 F. Supp. 611, 1997 U.S. Dist. LEXIS 14347 

(W.D.N.Y. 1997). 

Former host of a telemarketing television network claimed that the network violated Exec § 296 and New York City, N.Y., 

Admin. Code § 8-107 by its of discrimination in hiring, i.e., token hiring, in New York; however, the act of being hired as a 

token in New York did not alone constitute an adverse employment action and could not be the basis of a claim of 

discrimination occurring in New York. Velez v QVC, Inc., 227 F. Supp. 2d 384, 2002 U.S. Dist. LEXIS 18776 (E.D. Pa. 2002). 
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Defendant employer’s and union’s motions for summary judgment were denied because material issues of fact existed as to 

whether the employer’s reason, that plaintiff employee violated a last chance agreement, was a pretext for discrimination and 

because issues of material fact existed as to whether the union was motivated by discriminatory animus when it failed to 

arbitrate the employee’s grievance. Estate of Lee v ITT Std., 268 F. Supp. 2d 356, 2003 U.S. Dist. LEXIS 7421 (W.D.N.Y. 

2003). 

City’s use of written examinations to screen and rank applicants for entry-level firefighter positions constituted a pattern or 

practice of discriminating against black applicants in violation of N.Y. Exec. Law § 296(1)(a) because the pass rates for white 

candidates were 89.9% and 97.2% while the pass rates for black applicants were 60.3% and 85.4%, black applicants were 

ranked an average of 630 or 974 places lower than white candidates, the calculated standard deviations ranged from 6.5 to 33.9 

units, and the city failed to present evidence demonstrating that the applicants’ proof was inaccurate or insignificant. United 

States v City of New York, 683 F. Supp. 2d 225, 2010 U.S. Dist. LEXIS 2506 (E.D.N.Y. 2010), vacated, 717 F.3d 72, 2013 U.S. 

App. LEXIS 9671 (2d Cir. N.Y. 2013). 

Although a city’s use of written examinations to screen and rank applicants for entry-level firefighter positions constituted a 

pattern or practice of discriminating against black applicants in violation of N.Y. Exec. Law § 296(1)(a), city officials were 

entitled to official immunity because their actions in setting and approving firefighter hiring policies were exercises of their 

discretionary functions and the exercise of their discretion was not conditioned on compliance with municipal procedures that 

were allegedly ignored. United States v City of New York, 683 F. Supp. 2d 225, 2010 U.S. Dist. LEXIS 2506 (E.D.N.Y. 2010), 

vacated, 717 F.3d 72, 2013 U.S. App. LEXIS 9671 (2d Cir. N.Y. 2013). 

City engaged in a prohibited employment practice that had a disparate impact on racial minorities by using non-validated 

written examinations to screen and rank black applicants for the job of entry-level firefighter. United States v City of New York, 

683 F. Supp. 2d 225, 2010 U.S. Dist. LEXIS 2506 (E.D.N.Y. 2010), vacated, 717 F.3d 72, 2013 U.S. App. LEXIS 9671 (2d Cir. 

N.Y. 2013). 

No reasonable jury could have concluded that an employee met her burden of proving employment discrimination because (1) 

the employee made, at best, a weak prima facie case of discrimination because the employee’s evidentiary showing rested 

almost entirely on the regional superintendent’s comment that it was time for a minority to run a school; and (2) defendants, the 

New York City Department of Education and the superintendent, provided ample evidence that the successful candidate was 

chosen over the employee for the legitimate reason that defendants believed that she was better suited to help turn around a 

school in need of improvement. Wolf v N.Y. City Dep't of Educ., 708 F. Supp. 2d 327, 2010 U.S. Dist. LEXIS 37358 (S.D.N.Y. 

2010), aff'd, 421 Fed. Appx. 8, 2011 U.S. App. LEXIS 8688 (2d Cir. N.Y. 2011). 

Type of crediting and discrediting of evidence that defendants sought was not appropriate in the context of a motion under Fed. 

R. Civ. P. 50(b); viewing the evidence in the light most favorable to plaintiff, plaintiff submitted evidence acceptable to a 

reasonable jury that defendants—directly or by aiding and abetting—terminated plaintiff and disciplined him more harshly than 

they would have otherwise because of animosity toward his interracial relationship. Matusick v Erie County Water Auth., 774 

F. Supp. 2d 514, 2011 U.S. Dist. LEXIS 20049 (W.D.N.Y. 2011), aff'd in part and rev'd in part, 739 F.3d 51, 2014 U.S. App. 

LEXIS 192 (2d Cir. N.Y. 2014), aff'd in part and rev'd in part, 757 F.3d 31, 2014 U.S. App. LEXIS 3683 (2d Cir. N.Y. 2014). 

21.  Religious discrimination  

An employer failed to sustain its burden of proof in a proceeding before the State Division of Human Rights where it was 

shown that the employer’s determination not to employ the complainant, a Seventh Day Adventist, was made solely on the 

basis of the judgment of its own officers and employees that accommodation of his sabbath problem was not feasible and that 

the employer did not make a good faith effort, through inquiry addressed to other employees or negotiation with the union, to 

seek accommodation, since section 296 (subd 10, par [c]) of the Executive Law proscribes discrimination in employment 

because of sabbath observance, but excepts from its proscription a private employer if the uniform application of terms and 

conditions of attendance to employees is essential to prevent undue economic hardship to the employer, and the employer has 

the burden of proof in any proceeding in which applicability of the proscription is in issue. Schweizer Aircraft Corp. v State 

Div. of Human Rights, 48 N.Y.2d 294, 422 N.Y.S.2d 656, 397 N.E.2d 1323, 1979 N.Y. LEXIS 2383 (N.Y. 1979). 
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A determination by the State Commission for Discrimination permitting a corporation to inquire into the religion of job 

applicants as a “bona fide occupational qualification” and, further authorizing the corporation to have applicants for 

employment fill out a visa application for travel in Saudi Arabia containing an inquiry into the applicant’s religion, was 

annulled, since the determination, in effect, violated the 5th Amendment of the Constitution of the U. S. and ran counter to 

sound public policy of New York State and the U. S. American Jewish Congress v Carter, 23 Misc. 2d 446, 190 N.Y.S.2d 218, 

1959 N.Y. Misc. LEXIS 3297 (N.Y. Sup. Ct. 1959), modified, 10 A.D.2d 833, 199 N.Y.S.2d 157 (N.Y. App. Div. 1st Dep't 1960). 

22.  Sex discrimination  

In Article 78 proceeding to annul that portion of civil service exam for audio-visual technician which required candidate to lift 

a 25 pound dumbbell with one hand, and then lift a 20 pound dumbbell with the other, it was reversible error not to hold 

hearing on whether such test bore a reasonable relationship to job requirements, and whether such test adversely affected equal 

employment opportunity for women as a class. Sontag v Bronstein, 33 N.Y.2d 197, 351 N.Y.S.2d 389, 306 N.E.2d 405, 1973 

N.Y. LEXIS 950 (N.Y. 1973). 

Former airline flight attendants who were not hired by successor airline due to its use of weight standards in hiring decisions 

failed to establish that they were victims of sex discrimination because weight charts permitted male applicants of given height 

and age to weigh more than female applicants of same height and age, given real physiological differences between males and 

females; airline’s standards recognized statistically established norms that males tend to weigh more than females of same 

height, and there was no disparate impact therefrom in that approximately 90 percent of its flight attendants were female. Delta 

Air Lines v New York State Div. of Human Rights, 91 N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 3710 

(N.Y. 1997). 

City department which had established height and weight requirements for lifeguards which excluded virtually all female 

applicants ordered to take steps to insure that any such standards bear proper and real relation to the job functions, although 

there was no evidence of intent to discriminate against females. State Div. of Human Rights ex rel. Callery v New York City 

Dep't of Parks & Recreation, 38 A.D.2d 25, 326 N.Y.S.2d 640, 1971 N.Y. App. Div. LEXIS 2743 (N.Y. App. Div. 1st Dep't 

1971). 

In a proceeding against a county alleging unlawful discrimination on the basis of sex, the county was properly directed to place 

complainant’s name on the list of eligibles for employment as a police officer where, when the administrative complaint was 

filed, the complainant’s name appeared on the outstanding eligibility list and the complainant was within the age group eligible 

for appointment as an officer, where the county failed to prosecute an appeal from the administrative review board’s affirmance 

of the original order directing reinstatement to the eligibility list, and where, due to the county’s discriminatory practices and 

the necessity for administrative enforcement of the reinstatement order, the eligibility list expired before complainant’s name 

could be placed thereon; where it is demonstrated that errors have rendered an eligibility list in derogation of the merit and 

fitness standards and candidates have demonstrated that they were aggrieved by those errors, the statutory durational period 

does not begin to run until the list is corrected, and Civ S Law § 58 does not provide an absolute bar to eligibility of persons 

over 29 in such circumstances. State Div. of Human Rights ex rel. Farella v County of Onondaga, 84 A.D.2d 931, 447 N.Y.S.2d 

61, 1981 N.Y. App. Div. LEXIS 16194 (N.Y. App. Div. 4th Dep't 1981). 

A finding that a resort had unlawfully discriminated against a female applicant for employment as a cabana attendant and then 

denied a second application by her in retaliation for her filing a complaint with the State Division of Human Rights was 

supported by evidence, where the applicant’s first complaint was settled when the resort agreed to consider her on an equal 

basis with other applicants, the resort then hired a private investigator to investigate the applicant and used the results of that 

investigation to deny her employment, and the resort had never before used a private investigator to investigate an applicant. 

Catalina Beach Club v State Div. of Human Rights, 95 A.D.2d 766, 463 N.Y.S.2d 244, 1983 N.Y. App. Div. LEXIS 18674 (N.Y. 

App. Div. 2d Dep't 1983). 

Complaint was sufficient to hold employer liable for sexual harassment under CLS Exec § 296(1)(a) where plaintiff alleged 

that (1) supervisor, over period of many months, repeatedly made offensive sexual remarks, inquired about her sexual 

preferences and touched her without permission, (2) supervisor used his authority over her to direct her attendance at out-of-

town training program where he allegedly raped her, and (3) president of company impliedly tolerated such misbehavior by 
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warning her that her job was at stake if she refused to be “more understanding” of supervisor. Espaillat v Breli Originals, 227 

A.D.2d 266, 642 N.Y.S.2d 875, 1996 N.Y. App. Div. LEXIS 5395 (N.Y. App. Div. 1st Dep't 1996). 

Airline did not engage in sex discrimination based on its use of weight standards in hiring flight attendants where there was no 

evidence that it intended to deprive one sex of equal opportunity or treatment, or that weight requirements were applied in 

discriminatory manner, and airline showed that approximately 90 percent of its flight attendants were female, thereby negating 

claim that weight charts were somehow utilized to discriminate against women. Delta Air Lines v New York State Div. of 

Human Rights, 229 A.D.2d 132, 652 N.Y.S.2d 253, 1996 N.Y. App. Div. LEXIS 12963 (N.Y. App. Div. 1st Dep't 1996) , aff'd, 91 

N.Y.2d 65, 666 N.Y.S.2d 1004, 689 N.E.2d 898, 1997 N.Y. LEXIS 3710 (N.Y. 1997), app. dismissed, 90 N.Y.2d 882, 661 

N.Y.S.2d 825, 684 N.E.2d 274, 1997 N.Y. LEXIS 2331 (N.Y. 1997). 

Sex discrimination in selection of female over male applicant for position of Principal Clerk in Head’s Clerk’s office at 

women’s correctional facility was not proved where (1) facility’s Head Clerk and Deputy Superintendent, both of whom had 

interviewed applicants, testified convincingly that they were familiar with female applicant’s work and found her to be the most 

desirable candidate because of her demonstrated ability, attitude, and initiative, (2) Deputy Superintendent further testified that 

he had been concerned about male applicant’s attendance record, which left much to be desired, and (3) there was no evidence 

that interviewers’ reasons did not represent true basis for their decision to choose female applicant. New York State Dep't of 

Correctional Servs. v State Div. of Human Rights, 238 A.D.2d 704, 656 N.Y.S.2d 78, 1997 N.Y. App. Div. LEXIS 3750 (N.Y. 

App. Div. 3d Dep't 1997). 

Clerk employed by correctional facility failed to prove that facility’s Deputy Superintendent of Administration (Taylor) 

harassed or threatened him in retaliation for his having lodged discrimination complaint where (1) although Taylor apparently 

did not hesitate to make his unfavorable opinion of clerk known to others at facility, there was no evidence that this behavior 

was prompted by retaliatory motive, (2) Taylor, who was familiar with clerk’s abysmal time and attendance record, stated that 

he simply did not like clerk, because of his belief that clerk had abused his sick time and manipulated system to his advantage, 

and because clerk had made remark that Taylor considered to be ethnic slur, and (3) Taylor’s abrasive and contentious 

personality indicated that he did not single out clerk for hostile treatment and that altercations complained of were not related to 

clerk’s filing of complaint. New York State Dep't of Correctional Servs. v State Div. of Human Rights, 238 A.D.2d 704, 656 

N.Y.S.2d 78, 1997 N.Y. App. Div. LEXIS 3750 (N.Y. App. Div. 3d Dep't 1997). 

A demand of a petitioner that the Municipal Police Training Council promulgate a rule, pursuant to subdivision 2 of section 

840 of the Executive Law, reinstating a minimum height requirement for eligibility as a police officer is denied since it would 

violate the State Human Rights Law (Exec § 296) and the supremacy clause of the United States Constitution, as such a rule 

would conflict with title VII of the Civil Rights Act of 1964. Police Conference of New York, Inc. v Municipal Police Training 

Council, 96 Misc. 2d 315, 409 N.Y.S.2d 100, 1978 N.Y. Misc. LEXIS 2599 (N.Y. Sup. Ct. 1978), rev'd, 73 A.D.2d 712, 422 

N.Y.S.2d 776, 1979 N.Y. App. Div. LEXIS 14591 (N.Y. App. Div. 3d Dep't 1979). 

Trial court properly granted summary judgment pursuant to N.Y. C.P.L.R. 3212 to defendants in a former employee’s 

discrimination action pursuant to N.Y. Exec. Law § 296, because the employee failed to either plead or prove that she was a 

member of a particular protected class and she did not prove that she was terminated from her employment under 

circumstances giving rise to an inference of discrimination, and moreover, defendants sustained their burden of establishing 

their entitlement to judgment as a matter of law by demonstrating the absence of a prima facie case of discrimination under 

N.Y. Exec. Law § 296, and that they had a facially valid, independent, and nondiscriminatory reason for the termination of 

employment. King v Brooklyn Sports Club, 305 A.D.2d 465, 759 N.Y.S.2d 339, 2003 N.Y. App. Div. LEXIS 5413 (N.Y. App. 

Div. 2d Dep't 2003). 

For purposes of a sex discrimination claim by former legislative aides, an adverse employment action was not adequately pled 

because being moved laterally did not cause a change in wages or any less distinguished title.  Burhans v State, 2015 N.Y. Misc. 

LEXIS 9641 (N.Y. Sup. Ct. Jan. 7, 2015). 

Correctional officer who filed suit challenging the correctional facility’s same-gender special and suicide watch policy could 

not prevail because the same-gender special and suicide watch requirement qualified as a bona fide occupational qualification 

defense since gender discrimination in assignments to special and suicide watches was reasonably necessary to the normal 

operation of the correctional facilities. The New York State Division of Human Rights’ application of the bona fide 
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occupational qualification defense was not arbitrary and capricious or irrational. Malinowski v New York State Div. of Human 

Rights, 58 Misc. 3d 926, 67 N.Y.S.3d 382, 2016 N.Y. Misc. LEXIS 5204 (N.Y. Sup. Ct. 2016), aff'd, 157 A.D.3d 1093, 66 

N.Y.S.3d 650, 2018 N.Y. App. Div. LEXIS 192 (N.Y. App. Div. 3d Dep't 2018). 

Employer’s repeated threats to fire employee and her co-workers and replace them with “young and sexy” hires was sufficient 

to show “an environment that is hostile to a person because of her sex.” Leopold v Baccarat, Inc., 174 F.3d 261, 1999 U.S. 

App. LEXIS 7672 (2d Cir. N.Y. 1999). 

However benign mere use of word “sexy” might seem, its incorporation into threat of employment termination could 

reasonably be viewed as form of discriminatory intimidation. Leopold v Baccarat, Inc., 174 F.3d 261, 1999 U.S. App. LEXIS 

7672 (2d Cir. N.Y. 1999). 

Employee’s contention that her supervisor threatened to give her poor performance review if she would not engage in sexual 

relationship with him was insufficient to state claim that she was subjected to quid pro quo sexual harassment under CLS Exec 

Law § 296, where employee neither submitted to alleged sexual advance nor was she denied tangible benefit because of her 

rejection. Ponticelli v Zurich Am. Ins. Group, 16 F. Supp. 2d 414, 1998 U.S. Dist. LEXIS 13767 (S.D.N.Y. 1998). 

New trial is denied on emotional damages provided that gender-discrimination plaintiff accepts remitted award of $20,000, 

where frustrated female basketball referee presented evidence of continuous policy barring women from employment as NBA 

referees but little evidence of her emotional suffering other than self-serving testimony that she felt ignored and that her 

“dreams and goals” were crushed, because jury’s $750,000 award is unreasonable given dearth of evidence regarding extent of 

her emotional damages. Ortiz-Del Valle v NBA, 42 F. Supp. 2d 334, 1999 U.S. Dist. LEXIS 4615 (S.D.N.Y.), app. dismissed, 

190 F.3d 598, 1999 U.S. App. LEXIS 21019 (2d Cir. N.Y. 1999). 

Gender discrimination claim of overweight female police officer applicant must fail, even though her suspicions were 

reasonably aroused when overweight men—one exceeding weight requirements by almost 90 pounds—were certified and 

appointed, because evidence revealed options for getting around weight requirement—passing stress test or getting designation 

of “lean body mass” from physician—were not purposely concealed from applicant because she was female. Jones v City of 

Mt. Vernon, 114 F. Supp. 2d 274, 2000 U.S. Dist. LEXIS 14812 (S.D.N.Y. 2000). 

Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York Human Rights Law, in order 

to state a case for gender discrimination, among other things, a plaintiff must show that the circumstances support an inference 

of discrimination; a professor denied tenure failed to show how her employer college based its decision to deny tenure was 

based on gender when the decision was based largely on gender neutral comments from students. Byerly v Ithaca College, 290 

F. Supp. 2d 301, 2003 U.S. Dist. LEXIS 20090 (N.D.N.Y. 2003), aff'd, 113 Fed. Appx. 418, 2004 U.S. App. LEXIS 21484 (2d 

Cir. N.Y. 2004). 

Because there was sufficient evidence upon which a fair-minded trier of fact could reasonably conclude that defendant sheriff’s 

deputy actually participated in the conduct giving rise to a hostile work environment, under New York law, he was subject to 

personal liability. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 

Where plaintiff sheriff’s office employee contended that she and the other dispatcher/corrections officers were subjected to 

malicious comments about their appearance and condescending remarks about the employee and her office on a daily basis, 

although defendants’ actions were not physically threatening, they could be considered offensive and humiliating, so there was 

sufficient evidence to satisfy the objective test, it also was clear that the subjective test was satisfied because, although the 

employee was not offended initially, there became a point in time when her feelings changed and she began to feel that the 

comments were malicious. Thus, there was sufficient evidence upon which a fair-minded trier of fact could reasonably 

conclude that the employee was subjected to a hostile work environment and defendants’ motion for summary judgment on that 

count was denied. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 

Coach’s disparate impact gender discrimination claim under the New York Human Rights Law, N.Y. Exec. Law § 290 et seq., 

failed because a school district’s refusal to reappoint the coach as the varsity girls volleyball coach did not occur under 

circumstances giving rise to an inference of gender discrimination where the replacement coach was also female, and the same 
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manager who declined to reappoint the coach was the person who hired her three years earlier. Stouter v Smithtown Cent. Sch. 

Dist., 687 F. Supp. 2d 224, 2010 U.S. Dist. LEXIS 12279 (E.D.N.Y. 2010). 

Employee alleged that the supervisor and the general manager both changed the qualifications for the position of kids klub 

supervisor, and that she complained of the supervisor’s post-employment harassment and that the general manager and the 

services manager refused to take remedial measures. Accordingly, the employee pled facts sufficient to support a plausible 

hostile work environment claim for individual liability under N.Y. Exec. Law § 296 against the supervisor and the services 

manager. Atkinson v New York State Olympic Reg'l Dev. Auth., 822 F. Supp. 2d 182, 2011 U.S. Dist. LEXIS 112796 (N.D.N.Y. 

2011). 

Because the employee’s hostile work environment claim under N.Y. Exec. Law § 296 persisted as against the general manager 

and the services manager, the employee pled facts sufficient to support a plausible claim that her supervisor’s alleged 

unwelcome and offensive sexual behavior constituted aiding and abetting pursuant to N.Y. Exec. Law § 296(6), and thus, the 

supervisor’s motion to dismiss the employee’s discrimination and hostile work environment claim under N.Y. Exec. Law § 296 

was denied. Atkinson v New York State Olympic Reg'l Dev. Auth., 822 F. Supp. 2d 182, 2011 U.S. Dist. LEXIS 112796 

(N.D.N.Y. 2011). 

In this Title VII of the Civil Rights Act of 1964 and New York State Human Rights Law action, the employer was granted 

summary judgment because the employee could not show that alleged hostile environment she experienced was related to her 

gender; the employee did not identify any sex-based comments or conduct by the managing director over the entire course of 

her employment. Bundschuh v Inn on the Lake Hudson Hotels, LLC, 914 F. Supp. 2d 395, 2012 U.S. Dist. LEXIS 158443 

(W.D.N.Y. 2012). 

C.  Termination/Discharge from Employment  

23.  In general  

Provisions of Human Rights Law barring employment discrimination would apply to one who was employed as at will, 

Flaherty employee by county sheriff, since such employee can lawfully be discharged for any reason or for no reason, but not 

for statutorily impermissible reason, even though such employee is not protected by Civil Service Law. State Div. of Human 

Rights ex rel. Cottongim v County of Onondaga Sheriff's Dep't, 71 N.Y.2d 623, 528 N.Y.S.2d 802, 524 N.E.2d 123, 1988 N.Y. 

LEXIS 603 (N.Y. 1988). 

CLS Exec § 296(13) does not apply to cancellation of employment contract or discharge of employee where alleged act of 

discrimination does not occur in course of organized boycott or blacklisting. Mehtani v New York Life Ins. Co., 145 A.D.2d 90, 

537 N.Y.S.2d 800, 1989 N.Y. App. Div. LEXIS 1552 (N.Y. App. Div. 1st Dep't 1989), app. denied, app. dismissed, 74 N.Y.2d 

835, 546 N.Y.S.2d 341, 545 N.E.2d 631, 1989 N.Y. LEXIS 2897 (N.Y. 1989), app. denied, 85 N.Y.2d 806, 627 N.Y.S.2d 323, 650 

N.E.2d 1325, 1995 N.Y. LEXIS 1227 (N.Y. 1995). 

In action for discriminatory termination of employment, spouse’s action for loss of consortium was derivative and fell with 

dismissal of employee’s causes of action. Mehtani v New York Life Ins. Co., 145 A.D.2d 90, 537 N.Y.S.2d 800, 1989 N.Y. App. 

Div. LEXIS 1552 (N.Y. App. Div. 1st Dep't 1989), app. denied, app. dismissed, 74 N.Y.2d 835, 546 N.Y.S.2d 341, 545 N.E.2d 

631, 1989 N.Y. LEXIS 2897 (N.Y. 1989), app. denied, 85 N.Y.2d 806, 627 N.Y.S.2d 323, 650 N.E.2d 1325, 1995 N.Y. LEXIS 

1227 (N.Y. 1995). 

Cause of action concerning employer’s alleged retaliatory conduct in response to employee’s retention of legal counsel was not 

rendered unavailable by fact that employee had already been discharged at time when he retained counsel; there is no 

requirement that retaliatory conduct occur against current employee. Landwehr v Grey Advertising, 211 A.D.2d 583, 622 

N.Y.S.2d 17, 1995 N.Y. App. Div. LEXIS 850 (N.Y. App. Div. 1st Dep't 1995). 

Terminated employees’ complaint alleging discrimination under CLS Exec § 296(1)(a) was properly dismissed where 

employees failed to allege that they were qualified for positions from which they were terminated. Stephenson v Hotel Emples. 

& Restaurant Emples. Union Local 100, 246 A.D.2d 457, 668 N.Y.S.2d 193, 1998 N.Y. App. Div. LEXIS 626 (N.Y. App. Div. 1st 

Dep't 1998). 
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Plaintiff could not meet her burden on employer’s summary judgment motion in age discrimination case by simply refuting 

employer’s articulated nondiscriminatory reasons for terminating her, and thus employer was entitled to summary judgment 

where plaintiff’s professed evidence of discrimination lacked probative value. Hirschfeld v Institutional Investor, Inc., 260 

A.D.2d 171, 688 N.Y.S.2d 31, 1999 N.Y. App. Div. LEXIS 3610 (N.Y. App. Div. 1st Dep't), app. denied, 93 N.Y.2d 814, 697 

N.Y.S.2d 561, 719 N.E.2d 922, 1999 N.Y. LEXIS 2166 (N.Y. 1999). 

Summary judgment was properly granted to certain defendants in age discrimination case where plaintiff failed to demonstrate 

that they had control over her as an employee or were involved in decision to terminate her. Hirschfeld v Institutional Investor, 

Inc., 260 A.D.2d 171, 688 N.Y.S.2d 31, 1999 N.Y. App. Div. LEXIS 3610 (N.Y. App. Div. 1st Dep't), app. denied, 93 N.Y.2d 814, 

697 N.Y.S.2d 561, 719 N.E.2d 922, 1999 N.Y. LEXIS 2166 (N.Y. 1999). 

Actions of plaintiff, chief operating officer and president of defendant corporation, in encouraging employee to bring her sexual 

harassment claim to company, and his subsequent statements relaying what he knew of claim, constituted “opposition” to 

practices forbidden by state and city human rights laws, and were therefore protected against retaliatory employment practices. 

Sorrentino v Bohbot Entertainment & Media, Inc., 265 A.D.2d 245, 697 N.Y.S.2d 263, 1999 N.Y. App. Div. LEXIS 10875 (N.Y. 

App. Div. 1st Dep't 1999). 

Employer was entitled to summary judgment dismissing allegation that plaintiffs were discharged because, as local residents 

hired in America rather than Pakistan-based employees, they were American rather than Pakistani citizens, because there is no 

legally cognizable discrimination cause of action based on citizenship. Sheikh v Habib Bank Ltd., 270 A.D.2d 107, 704 

N.Y.S.2d 75, 2000 N.Y. App. Div. LEXIS 2851 (N.Y. App. Div. 1st Dep't 2000). 

College history professor did not prove retaliatory discharge, even though her comments regarding “glass ceiling” for tenured 

female professors in history department could be protected activity under CLS Exec § 296(1)(a) and (e), where (1) there was no 

showing that comment caused discharge from her employment, which terminated at end of academic year by express terms of 

one-year, nonrenewable appointment, (2) she rejected offer of part-time adjunct position for ensuing academic year, and (3) 

even if she proved prima facie case of retaliatory discharge, college articulated legitimate, nondiscriminatory reasons for 

nonrenewal of her contract, and she did not show that those reasons were pretexts for discrimination. Grafe v Iona College, 281 

A.D.2d 347, 722 N.Y.S.2d 162, 2001 N.Y. App. Div. LEXIS 3138 (N.Y. App. Div. 1st Dep't 2001). 

Substantial evidence supported decision by State Public Employment Relations Board that probationary teacher was not 

unlawfully terminated by school district because of her protected union activity where (1) sufficient reasons for termination 

were teacher’s failure to follow instructions and proper school procedures and to adequately protect safety of student who fe ll 

down flight of stairs, and (2) no nexus was proved between teacher’s union activity and decision to terminate her employment. 

Rockville Centre Teachers Ass'n v N.Y. State Pub. Empl. Rels. Bd., 281 A.D.2d 425, 721 N.Y.S.2d 112, 2001 N.Y. App. Div. 

LEXIS 2130 (N.Y. App. Div. 2d Dep't 2001). 

Plaintiff, who allegedly was discharged from defendant’s employ for having extramarital affair with coworker, failed to state 

cause of action for any form of discrimination where (1) his claim of religious discrimination was irrelevantly based on his 

supervisor’s religious beliefs rather than his own, (2) his claim of sexual orientation discrimination was based on pure 

speculation that he would not have been terminated had affair been homosexual rather than heterosexual, and (3) his female 

paramour, who was single, was also terminated, undermining any claim of discrimination based on sex or marital status. 

Hudson v Goldman Sachs & Co., 283 A.D.2d 246, 725 N.Y.S.2d 318, 2001 N.Y. App. Div. LEXIS 5075 (N.Y. App. Div. 1st Dep't 

2001). 

Employee did not meet her burden of showing the termination of her employment was due to age, race, or gender 

discrimination because (1) her job was eliminated and she was not replaced, so she could not claim age discrimination, (2) her 

termination was part of a company-wide layoff of male and female employees of mixed races and ages, (3) the reduction in the 

employer’s work force was due to a need to reduce expenses, (4) she did not show her job was like a retained position, so her  

termination raised no inference of discrimination, as she was not qualified for the retained position, (5) her questioning of the 

business judgment of the layoffs created no inference that her discharge was due to discrimination, (6) her employer had valid 

rather than pretextual reasons to retain another employee, and (7) the employee did not show the legitimate reasons the 

employer offered for her termination were a pretext for discrimination. Bailey v New York Westchester Sq. Med. Ctr., 38 

A.D.3d 119, 829 N.Y.S.2d 30, 2007 N.Y. App. Div. LEXIS 72 (N.Y. App. Div. 1st Dep't 2007). 
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Because the employers proffered sufficient evidence that an employee was terminated for legitimate, nonretaliatory reasons, the 

employers were entitled to summary judgment in the employee’s action for retaliation and discrimination under N.Y. Exec. Law 

§ 296, New York City, N.Y., Admin. Code §§ 8-107(7), 8-130. Johnson v NYU Hosps. Ctr., 39 A.D.3d 817, 835 N.Y.S.2d 340, 

2007 N.Y. App. Div. LEXIS 5218 (N.Y. App. Div. 2d Dep't), app. denied, 9 N.Y.3d 805, 842 N.Y.S.2d 781, 874 N.E.2d 748, 2007 

N.Y. LEXIS 2350 (N.Y. 2007). 

Order denying petitioner reinstatement to her former position was affirmed because she was terminated for failing to maintain a 

minimum qualification of her employment, namely, continued eligibility for the Medicaid program and not the disposition of 

her pending criminal action, therefore, the disciplinary procedures mandated by the Civil Service Law and the collective 

bargaining agreement were not applicable. Matter of Crittenden v New York State Off. for People With Dev. Disabilities, 167 

A.D.3d 1394, 92 N.Y.S.3d 159, 2018 N.Y. App. Div. LEXIS 8906 (N.Y. App. Div. 3d Dep't 2018). 

Employer’s discharge of plaintiff, for cooperating in purely internal investigation conducted by employer, was not protected by 

anti-retaliation provision of CLS Exec § 296(1)(e), warranting dismissal of complaint under CLS CPLR § 3211(a)(7). Unotti v 

ABC, 180 Misc. 2d 543, 689 N.Y.S.2d 870, 1999 N.Y. Misc. LEXIS 174 (N.Y. Sup. Ct. 1999), aff'd, 273 A.D.2d 68, 710 N.Y.S.2d 

822, 2000 N.Y. App. Div. LEXIS 6339 (N.Y. App. Div. 1st Dep't 2000). 

Employee who alleged she was discriminated against based on her gender and age, when the company that acquired her 

employer did not retain her, did not show a prima facie case under N.Y. Exec. Law § 296(1)(a) or New York City, N.Y., Admin. 

Code § 8-107(1)(a) when she only proved she was a member of a protected class, by virtue of her gender and age, and that she 

was the subject of an adverse employment action, when she was not retained, so summary judgment dismissing her claims 

against her employer and against the company which acquired her employer should have been granted. Kent v Papert Cos., 309 

A.D.2d 234, 764 N.Y.S.2d 675, 2003 N.Y. App. Div. LEXIS 9571 (N.Y. App. Div. 1st Dep't 2003). 

Fact that employee’s supervisors told him that they could not guarantee his future at company did not establish threat sufficient 

to constitute duress for purposes of his claim that he accepted early retirement plan under duress such that he was 

constructively discharged for purposes of establishing prima facie case of race discrimination. Parker v Chrysler Corp., 929 F. 

Supp. 162, 1996 U.S. Dist. LEXIS 8758 (S.D.N.Y. 1996), aff'd, 1997 U.S. App. LEXIS 6021 (2d Cir. N.Y. Mar. 27, 1997). 

Employee who alleged that human resources manager terminated her and thereby discriminated against her stated claim under 

CLS Exec § 296 against manager in her individual capacity. Johnson v A.P. Prods., 934 F. Supp. 625, 1996 U.S. Dist. LEXIS 

11593 (S.D.N.Y. 1996). 

Failure of employees to tender back severance payments made to them at time they signed termination agreements did not 

provide support for releases contained in termination agreements, where they allegedly were terminated as result of defendant 

employer’s age discrimination. Clark v Buffalo Wire Works, Co., 3 F. Supp. 2d 366, 1998 U.S. Dist. LEXIS 6240 (W.D.N.Y.), 

aff'd, 3 F. Supp. 2d 366, 1998 U.S. Dist. LEXIS 6081 (W.D.N.Y. 1998). 

Black female employee was not constructively discharged under Exec § 296, where employee believed that positions offered 

her were step down from previous position after she was not selected for new position, but her working conditions were not so 

intolerable that she was forced to resign. Gumbs v Hall, 51 F. Supp. 2d 275, 1999 U.S. Dist. LEXIS 8409 (W.D.N.Y. 1999), 

aff'd, 205 F.3d 1323, 2000 U.S. App. LEXIS 8324 (2d Cir. N.Y. 2000). 

Billing clerk cannot establish prima facie case for discriminatory discharge, where her department was completely disbanded 

following merger but company clearly sought to retain her as employee and specifically directed that new position be created 

for her offering same compensation and benefits, even though she did not like her new job description, because her 

disappointment did not make her continued employment so intolerable that reasonable person would have felt compelled to 

resign. Viera v Olsten/Kimberly Quality Care, 63 F. Supp. 2d 413, 1999 U.S. Dist. LEXIS 13740 (S.D.N.Y. 1999). 

Retaliation claim of laid off maintenance assistant is denied summarily, even though he alleges his layoff, ostensibly due to 

reduction in force, was really in retaliation for previous lawsuit filed against employer, where he was terminated more than 9 

months after termination of his prior lawsuit, because that long time between suit and layoff does not raise inference of 

retaliation, and he has presented no other evidence linking 2 events. Fields v New York State Office of Mental Retardation & 

Developmental Disabilities, 88 F. Supp. 2d 4, 2000 U.S. Dist. LEXIS 4025 (N.D.N.Y. 2000). 
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Trial court granted an employer’s motion for summary judgment on an employee’s claims alleging that it violated Title VII of 

the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the Age Discrimination in Employment Act of 1967, 29 U.S.C.S. § 

621 et. seq., 42 U.S.C.S. §§ 1981, 1983, 1985, and 1986, N.Y. Exec. Law § 296, and New York City, N.Y. Admin. Code §§ 8-107 

through 8-131 when it decided not to promote him and subsequently terminated his employment because the employee did not 

refute non-discriminatory reasons which the employer offered for terminating his employment, namely, that his performance 

was not at the level expected of an experienced senior manager and that the company was losing money in his division. Monte 

v Ernst & Young LLP, 330 F. Supp. 2d 350, 2004 U.S. Dist. LEXIS 15594 (S.D.N.Y. 2004), aff'd, 148 Fed. Appx. 43, 2005 U.S. 

App. LEXIS 19528 (2d Cir. N.Y. 2005). 

Court rejected the employee’s discrimination claims that the employer violated the New York State Human Rights Law 

(NYSHRL), N.Y. Exec. Law § 296 et seq., by terminating her employment in June 2003 as the employee offered no evidence 

that she could have performed the essential duties of her position as of that date or by denying her request for an indefinite 

period of leave at that time; however, there was a genuine issue of material fact as to whether the employer’s failure to reinstate 

her in April 2003 was discriminatory and in violation of the statute. Roberts v Ground Handling, Inc., 499 F. Supp. 2d 340, 

2007 U.S. Dist. LEXIS 23441 (S.D.N.Y. 2007). 

There is no legally cognizable cause of action under the New York State Human Rights Law, N.Y. Exec. Law § 296(a)(1) based 

on citizenship; accordingly, a former employee was unable to pursue a claim under the NYSHRL against his former employer 

for discrimination due to his citizenship, although such a claim might have been actionable under the New York City Human 

Rights Law, New York City, N.Y., Admin. Code § 8-107(1)(a). Gallo v Alitalia - Linee Aeree Italiane - Societa Per Azioni, 585 

F. Supp. 2d 520, 2008 U.S. Dist. LEXIS 94195 (S.D.N.Y. 2008)). 

Even assuming the former employee established a prima facie case of age, national origin, or disability discrimination, the 

employer established, through admissible evidence, that it terminated the employee because of her violation of the employer’s 

policy against structuring banking transactions, in violation of the Bank Secrecy Act of 1970; contrary to the employee’s 

contention, there was no evidence to indicate that the employer’s stated reason for its action was false, nor was there any 

evidence to indicate that unlawful discrimination was the real reason for the employee’s termination. Vinokur v Sovereign 

Bank, 701 F. Supp. 2d 276, 2010 U.S. Dist. LEXIS 26854 (E.D.N.Y. 2010). 

24.  Age discrimination, generally  

Prima facie case of age discrimination was sufficiently rebutted with nondiscriminatory, nonpretextual reasons for employee’s 

termination where employer showed that termination was caused by downsizing of its operations throughout state based on 

severe economic downturns in its business, both employee’s job and his entire job category were eliminated in all branch 

offices, and employee was not replaced by younger person or by anyone at all; employer was under no legal obligation to 

create new or additional job or to bump or displace lower classified employees as way to forestall or obviate unlawful age 

discrimination complaint. Laverack & Haines v New York State Div. of Human Rights, 88 N.Y.2d 734, 650 N.Y.S.2d 76, 673 

N.E.2d 586, 1996 N.Y. LEXIS 3057 (N.Y. 1996). 

Appellate division properly granted two employers’ motions to set aside a jury verdict pursuant to N.Y. C.P.L.R. 4404 because 

the employers claimed that the employees were fired for illicit union activities, and the employees did not meet their burden 

under N.Y. Exec. Law § 296 that the employers’ reasons for firing them were pretextual. Stephenson v Hotel Emples. & Rest. 

Emples. Union Local 100 of AFL-CIO, 6 N.Y.3d 265, 811 N.Y.S.2d 633, 844 N.E.2d 1155, 2006 N.Y. LEXIS 157 (N.Y. 2006). 

Age is not a “suspect” criterion but rather old age or senior citizenship merely marks stage that each of us will reach if we  live 

out our normal span, and thus differences in treatment on basis of age will be sustained so long as classification rationally 

furthers a legitimate state objective. Campbell v Barraud, 58 A.D.2d 570, 394 N.Y.S.2d 909, 1977 N.Y. App. Div. LEXIS 12589 

(N.Y. App. Div. 2d Dep't 1977). 

A plaintiff, who is suing for damages arising out of the allegedly wrongful termination of his employment, may not combine in 

the same cause of action an allegation that he was dismissed solely because of his age, in violation of section 296 (subd 1, par 

[a]) of the Executive Law, along with the inconsistent claim that his discharge was intended to deprive him of salary and 

commissions inasmuch as these additional allegations, while properly included in other causes of action, have no place in the 
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age discrimination cause of action which is otherwise legally sufficient; accordingly, the age discrimination should be 

dismissed with leave to replead. Manley v Pandick Press, Inc., 72 A.D.2d 452, 424 N.Y.S.2d 902, 1980 N.Y. App. Div. LEXIS 

9702 (N.Y. App. Div. 1st Dep't), app. dismissed, 49 N.Y.2d 1046, 1980 N.Y. LEXIS 5780 (N.Y. 1980). 

Employees’ pending class action alleging that they were unlawfully discharged based upon an employer’s wilful program of 

age discrimination in violation of Exec L § 296, would not be superseded or pre-empted by an action subsequently commenced 

by the Equal Employment Opportunity Commission (EEOC) in Federal District Court under the Age Discrimination in 

Employment Act (ADEA) (US Code, Title 29, § 621 et seq.); the ADEA provision that “such action shall supersede any State 

action” pre-empts a duplicative State action by a State agency, but was not designed to supplant the rights of private individuals 

in continuing either State or Federal actions commenced prior to EEOC intervention. However, inasmuch as the Federal action 

commenced by the EEOC constituted the superior method of fairly and efficiently adjudicating the controversy, the State class 

action would be decertified, which determination in no way would affect the rights of individuals named in the State action to 

continue the same as individually named plaintiffs. Cannon v Equitable Life Assurance Soc., 87 A.D.2d 403, 451 N.Y.S.2d 817, 

1982 N.Y. App. Div. LEXIS 16566 (N.Y. App. Div. 2d Dep't), app. dismissed, 57 N.Y.2d 956, 1982 N.Y. LEXIS 4570 (N.Y. 

1982). 

Where plaintiff merely alleges that he was “born on December 28, 1930” and that his dismissal from employment was based on 

age discrimination in violation of CLS Exec Law § 296, and where defendants make factual assertions as to cause for plaintiff’s 

dismissal and assert that 6 of 22 employees were plaintiff’s age or older, unsubstantiated allegation of discrimination is 

insufficient to defeat motion for summary judgment. Hill v Westchester Aeronautical Corp., 112 A.D.2d 977, 492 N.Y.S.2d 789, 

1985 N.Y. App. Div. LEXIS 52191 (N.Y. App. Div. 2d Dep't 1985). 

Former employee may maintain action under CLS Exec Law § 296 where complaint alleges that employer wrongfully denied 

access to grievance procedures for assertion of claim that age was the motivating factor for discharge. Oakley v St. Joseph's 

Hospital, 116 A.D.2d 911, 498 N.Y.S.2d 218, 1986 N.Y. App. Div. LEXIS 51705 (N.Y. App. Div. 3d Dep't 1986). 

Corporate officer who is personally charged with hiring and firing and who thus does more than carry out personnel decisions 

made by others may be sued individually for unlawful age discrimination. Lapidus v New York City Chapter of New York State 

Asso. for Retarded Children, Inc., 118 A.D.2d 122, 504 N.Y.S.2d 629, 1986 N.Y. App. Div. LEXIS 53980 (N.Y. App. Div. 1st 

Dep't 1986). 

In age discrimination action, affidavit by officer of corporate employer claiming that employee was discharged because of 

economic slowdown and uncooperative behavior did not entitle employer to summary judgment but merely created factual 

issue as to existence of valid nondiscriminatory reason for discharging employee, especially in view of facts that employee had 

been employed for 13 years and had previously received high praise from affiant. Mayer v Manton Cork Corp., 126 A.D.2d 

526, 510 N.Y.S.2d 649, 1987 N.Y. App. Div. LEXIS 41663 (N.Y. App. Div. 2d Dep't 1987). 

Court should have granted employer’s motion for summary judgment to dismiss age discrimination suit alleging that employee 

was forced to resign by employer’s actions where (1) there was no direct or statistical evidence supporting inference of age 

discrimination, (2) employee had not lost any commissions from employer’s actions, (3) employee’s transfer did not involve 

change in title or reduce either his salary or benefits and, in fact, increased his earnings, and (4) employee was asked to stay 

after he gave notice of resignation; employee did not raise fact issue merely by showing that employer’s decision to transfer  

him was arbitrary, since it must be demonstrated that employer would not have made that decision but for discriminatory 

motive, and employer sustained burden of articulating business rationale for transfer. Ioele v Alden Press, Inc., 145 A.D.2d 29, 

536 N.Y.S.2d 1000, 1989 N.Y. App. Div. LEXIS 339 (N.Y. App. Div. 1st Dep't 1989). 

Employer was entitled to summary judgment dismissing action alleging age discrimination and wrongful discharge since 

employer’s “bumping rules” did not constitute limitation on right to discharge plaintiff, and plaintiff failed to refute affidavit of 

director of plant engineering and maintenance that plaintiff was not offered position for which he was presumptively eligible 

due to legitimate business reasons, including negative work attitude, reluctance to work on holidays, and reluctance to work in 

response to emergency call-ins. Tennant v Bristol Laboratories, Div. of Bristol-Myers Co., 155 A.D.2d 936, 547 N.Y.S.2d 757, 

1989 N.Y. App. Div. LEXIS 14795 (N.Y. App. Div. 4th Dep't 1989). 
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Court erred in invoking CLS CPLR § 3211(a)(4) to dismiss complaint alleging wrongful employment termination in violation 

of CLS Exec § 296 because of pendency of plaintiff’s federal court action against defendant alleging violation of Age 

Discrimination in Employment Act, since causes of action were not same although they involved common issue of age 

discrimination. Walsh v Goldman Sachs & Co., 185 A.D.2d 748, 586 N.Y.S.2d 608, 1992 N.Y. App. Div. LEXIS 9865 (N.Y. App. 

Div. 1st Dep't 1992). 

Defendant was entitled to summary judgment in action alleging that plaintiff’s termination was based on age discrimination 

since defendant established legitimate, independent and nondiscriminatory reasons to support decision to terminate plaintiff’s 

employment where (1) plaintiff was employed in processing of customer complaints, (2) defendant showed that plaintiff’s 

position was eliminated as result of decentralization of complaint handling process, which in turn was part of defendant’s 

company-wide reduction in work force, (3) plaintiff claimed that it was common knowledge that older employees were being 

pressured to retire, although he had no first hand knowledge of any such pressure, and (4) defendant showed that average age of 

employees laid off was younger than average age of employees at facility prior to work force reductions. Manning v Norton 

Co., 189 A.D.2d 971, 592 N.Y.S.2d 154, 1993 N.Y. App. Div. LEXIS 92 (N.Y. App. Div. 3d Dep't 1993). 

Employer was entitled to summary judgment in action alleging age discrimination where documentation and deposition 

testimony submitted by way of affirmation showed that 20 months after his hiring, and after receiving numerous consistently 

negative performance memos and corrective measures demanded by his superiors as to his accounts, plaintiff’s employment as 

sales representative was ended based on his unsatisfactory job performance. Naturman v Crain Communications, 216 A.D.2d 

150, 628 N.Y.S.2d 281, 1995 N.Y. App. Div. LEXIS 6576 (N.Y. App. Div. 1st Dep't 1995). 

Court properly dismissed age discrimination claims under CLS Exec § 296 alleging that employer’s severance pay plan 

(following closure of its plant in 1982 due to economic hardship) discriminated against employees who qualified for retirement 

by requiring them to choose between severance pay and enhanced retirement benefits, as employer’s severance plan constituted 

employee welfare benefit plan covered by Employee Retirement Income Security Act (ERISA) and thus it was governed by 

federal Age Discrimination in Employment Act (ADEA), not state anti-discrimination laws; moreover, petitioners did not state 

grounds for relief under ADEA, as severance plan that denies severance pay to laid-off employees who are eligible for 

retirement does not violate ADEA. Brayley v Doehler-Jarvis Castings Div., 218 A.D.2d 393, 637 N.Y.S.2d 909, 1996 N.Y. App. 

Div. LEXIS 1565 (N.Y. App. Div. 4th Dep't 1996). 

To make out prima facie case of age discrimination in employment, plaintiff must show that he or she was member of protected 

class, prove that he or she was discharged, prove that he or she was qualified for position, and either show that he or she was 

replaced by younger person, produce direct evidence of discriminatory intent, or produce statistical evidence of discriminatory 

conduct. Bockino v Metropolitan Transp. Auth., 224 A.D.2d 471, 638 N.Y.S.2d 137, 1996 N.Y. App. Div. LEXIS 1204 (N.Y. 

App. Div. 2d Dep't), app. denied, 88 N.Y.2d 805, 646 N.Y.S.2d 985, 670 N.E.2d 226, 1996 N.Y. LEXIS 1688 (N.Y. 1996), app. 

denied, 87 N.Y.2d 1017, 644 N.Y.S.2d 150, 666 N.E.2d 1064, 1996 N.Y. LEXIS 1204 (N.Y. 1996). 

To defeat employer’s motion for summary judgment on employee’s age discrimination claim, which was based on proffer of 

nondiscriminatory reason for terminating employee’s employment, employee who had established prima facie case of age 

discrimination under CLS Exec § 296 was only required to identify disputed material issue of fact with respect to whether or 

not employer’s articulated basis for dismissal was merely pretext for discriminatory action. People v Cooks, 230 A.D.2d 683, 

646 N.Y.S.2d 803, 1996 N.Y. App. Div. LEXIS 8718 (N.Y. App. Div. 1st Dep't 1996). 

Employee raised triable material issue of fact as to whether reason proffered by employer for his discharge was pretext for age 

discrimination where evidence showed that another employee disparaged him and other persons in his department over age of 

50 by referring to them as “old men” and to his secretary as “old Marge,” all 3 employees over age of 50 were fired for “poor 

job performance” during period employer allegedly started campaign to eliminate elderly employees, employer did not follow 

its own internal procedures in evaluating employee’s performance, and employee had previously received high performance 

ratings. People v Cooks, 230 A.D.2d 683, 646 N.Y.S.2d 803, 1996 N.Y. App. Div. LEXIS 8718 (N.Y. App. Div. 1st Dep't 1996) . 

Employer’s submission of affidavit alleging legitimate, nondiscriminatory reason for terminating employee’s employment did 

not entitle employer to summary judgment dismissing employee’s age discrimination claim, since employer’s affidavit merely 

dispelled inference created by employee’s prima facie case of age discrimination under CLS Exec § 296, and shifted burden of 
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proof back to employee to show that legitimate nondiscriminatory reasons offered by employer were not its true reasons, but 

were merely pretext for illegal age discrimination. Ferrante v American Lung Ass'n, 230 A.D.2d 685, 646 N.Y.S.2d 808, 1996 

N.Y. App. Div. LEXIS 8719 (N.Y. App. Div. 1st Dep't 1996), aff'd, 90 N.Y.2d 623, 665 N.Y.S.2d 25, 687 N.E.2d 1308, 1997 N.Y. 

LEXIS 3218 (N.Y. 1997). 

State Division of Human Rights’ finding that there was no probable cause to believe that physician’s employment with hospital 

was terminated because of age discrimination was supported by substantial evidence where reconsideration of physician’s 

continued retention was justified by hospital’s decision to switch emphasis of its radiology department’s technology from 

research uses to clinical uses, as well as its need to adjust to budget constraints in manner that was consistent with its emerging 

clinical focus. Albert v Beth Israel Medical Ctr., 230 A.D.2d 695, 646 N.Y.S.2d 688, 646 N.Y.S.2d 695, 1996 N.Y. App. Div. 

LEXIS 8726 (N.Y. App. Div. 1st Dep't 1996). 

Human Rights Specialist’s investigation regarding physician’s complaint alleging that his employment with hospital was 

terminated because of age discrimination afforded physician full and fair opportunity to rebut evidence submitted by hospital 

where Specialist made field trip to hospital and interviewed 2 other physicians, reviewed these interviews with physician in 

telephone conference, subsequently met with physician for approximately 2 ½ hours to discuss all documents in investigative 

file and allow physician to detail all factors he believed were relevant to his claim, made another field trip to hospital to review 

physician’s personnel file, visited EEOC to review its files, and notified physician when her investigation was nearing 

completion and told him he should submit anything else he thought should be considered. Albert v Beth Israel Medical Ctr., 

230 A.D.2d 695, 646 N.Y.S.2d 688, 646 N.Y.S.2d 695, 1996 N.Y. App. Div. LEXIS 8726 (N.Y. App. Div. 1st Dep't 1996) . 

Court would annul determination finding discrimination on basis of age where, at relevant times, there was controlling statutory 

authority to establish reasonable minimum and maximum age limits for firefighters (CLS Civ S former § 54). Buffalo Mun. 

Civil Serv. Comm'n v Mercado, 233 A.D.2d 877, 649 N.Y.S.2d 860, 1996 N.Y. App. Div. LEXIS 13359 (N.Y. App. Div. 4th Dep't 

1996). 

Employer’s motion, under CLS  CPLR § 4404(a), to set aside jury verdict for plaintiff in action for retaliatory discharge was 

properly granted where (1) evidence supported jury’s finding that employee’s transfer was not in retaliation for her complaint 

of age and racial discrimination in denial of promotion, (2) employee’s discrimination complaint preceded her termination by 2 

years, during which she received salary increases, and (3) there was ample evidence of employee’s insubordination after her 

transfer.  Budzanoski v Pfizer, Inc., 245 A.D.2d 72, 664 N.Y.S.2d 796, 1997 N.Y. App. Div. LEXIS 12836 (N.Y. App. Div. 1st 

Dep't 1997). 

Terminated employee, whose complaint alleging discrimination under CLS Exec § 296(1)(a) had been dismissed, would be 

allowed to replead where he submitted affidavit alleging that he was 64 years old when discharged and that he was replaced by 

25-year-old woman. Stephenson v Hotel Emples. & Restaurant Emples. Union Local 100, 246 A.D.2d 457, 668 N.Y.S.2d 193, 

1998 N.Y. App. Div. LEXIS 626 (N.Y. App. Div. 1st Dep't 1998). 

Cause of action for employment discrimination based on age was properly dismissed as against one of 2 corporate defendants 

where unrefuted documentary evidence, including W-2 forms, showed that plaintiff was employed by, and received salary only 

from, other corporate defendant. Brady v Helmsley, 246 A.D.2d 486, 668 N.Y.S.2d 198, 1998 N.Y. App. Div. LEXIS 705 (N.Y. 

App. Div. 1st Dep't 1998). 

Cause of action for employment discrimination based on age was properly sustained as against individual defendant who 

directed plaintiff’s hours of employment, ordered his termination and later reinstatement, and otherwise controlled his 

employment in business organization that defendant controlled where that organization had more than 4 employees, as required 

by CLS Exec § 292(5), as did defendant’s household staff. Brady v Helmsley, 246 A.D.2d 486, 668 N.Y.S.2d 198, 1998 N.Y. 

App. Div. LEXIS 705 (N.Y. App. Div. 1st Dep't 1998). 

Defendants were not entitled to summary judgment in employee’s action for age discrimination where there were triable issues 

of fact as to whether employee was replaced by younger person and whether reason advanced by defendants was pretext. 

Dolgon v Standard Motor Prods., Inc., 251 A.D.2d 281, 671 N.Y.S.2d 1023, 1998 N.Y. App. Div. LEXIS 6360 (N.Y. App. Div. 

2d Dep't 1998). 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3J5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3J5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RVK-G8W0-0039-42P7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RVK-G8W0-0039-42P7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3JB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3JB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3JB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2K-JC10-003V-B3JB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RHB-6XV0-003V-B25Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RHB-6XV0-003V-B25Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RHB-6XV0-003V-B25Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-08C1-6RDJ-84PM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0D-YMW0-0039-43VT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0D-YMW0-0039-43VT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:64FW-CYG3-CH1B-T3C7-00000-00&context=1000516


Page 74 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

Employer was entitled to summary judgment dismissing action for age discrimination where deposition testimony of plaintiff’s 

friend and coworker that their supervisor told him, one week after plaintiff was terminated, that supervisor was “going to try to 

get somebody younger to work that job” was merely isolated and ambiguous statement that did not directly state or imply that 

plaintiff was terminated for discriminatory reason, and coworker acknowledged that supervisor did not disclose to him reasons 

for plaintiff’s termination. Almanzar v Collegiate Church Corp., 255 A.D.2d 230, 681 N.Y.S.2d 240, 1998 N.Y. App. Div. 

LEXIS 12445 (N.Y. App. Div. 1st Dep't 1998). 

Employer was entitled to directed verdict dismissing former employee’s age discrimination action where (1) there was 

conflicting evidence as to whether employee, who was tailor in men’s clothing store, was laid off or resigned to open his own 

business, (2) tailoring business was cyclical, (3) before union was voted out, layoffs were made during slow periods on basis of 

seniority, (4) after union was voted out, employees were given opportunity to avoid layoffs by taking one day off per week, (5) 

although employees voted for that plan, which affected all employees equally, plaintiff expressed his dissatisfaction with it, and 

(5) fact that newly hired tailor earned much less than plaintiff earned did not prove discrimination in light of evidence that new 

tailor was hired to fill in while plaintiff was on vacation and to replace another tailor who had health problems. Orlando v 

Rubersi Sales, Inc., 255 A.D.2d 802, 680 N.Y.S.2d 310, 1998 N.Y. App. Div. LEXIS 12499 (N.Y. App. Div. 3d Dep't 1998). 

Employer was entitled to summary judgment dismissing age discrimination claim by plaintiff who was discharged at age 56 for 

falsifying his time sheets, and was replaced by younger less-experienced person, where plaintiff merely denied falsifying his 

time sheets and challenged correctness of employer’s decision to discharge him for cause. Kelderhouse v St. Cabrini Home, 

259 A.D.2d 938, 686 N.Y.S.2d 914, 1999 N.Y. App. Div. LEXIS 2534 (N.Y. App. Div. 3d Dep't 1999). 

Substantial, if not overwhelming, evidence supported employer’s failure to take proper measures to halt male employees’ 

increasingly aggressive verbal and physical harassment of sole female employee in frozen food warehouse, constituting 

condonation of gender and age discrimination and hostile work environment, where (1) taunts included remarks that she was 

too old and slow, was taking man’s job away, and was “biggest whore” in town, (2) physical abuse culminated in her being 

picked up by legs, turned upside down, carried in attempt to place her head-first in garbage receptacle, and slammed into door 

of men’s room, which caused disabling injuries, and (3) although principal perpetrator was warned that he would be fired if he 

did not refrain from such conduct, he was merely suspended for 3 days and continued to taunt complainant after suspension. 

Grand Union Co. v Mercado, 263 A.D.2d 923, 694 N.Y.S.2d 524, 1999 N.Y. App. Div. LEXIS 8451 (N.Y. App. Div. 3d Dep't 

1999). 

At-will employee failed to demonstrate prima facie case of age discrimination where she failed to show that she had been 

replaced by younger person, produce direct evidence of discriminatory intent, or produce statistical evidence of discriminatory 

conduct. Kelly v Poughkeepsie Area Chamber of Commerce, 265 A.D.2d 307, 696 N.Y.S.2d 215, 1999 N.Y. App. Div. LEXIS 

9674 (N.Y. App. Div. 2d Dep't 1999). 

Plaintiff was not barred from alleging age discrimination because he was less than 30 years old. Shaffer v Victory Van Lines, 

Inc., 265 A.D.2d 543, 697 N.Y.S.2d 166, 1999 N.Y. App. Div. LEXIS 10780 (N.Y. App. Div. 2d Dep't 1999) . 

In action for age discrimination in violation of CLS Exec § 296, validity of release signed by plaintiff on termination of his 

employment was governed by principles of contract law rather than federal antidiscrimination law. Goode v Drew Bldg. 

Supply, Inc., 266 A.D.2d 925, 697 N.Y.S.2d 417, 1999 N.Y. App. Div. LEXIS 11890 (N.Y. App. Div. 4th Dep't 1999). 

Release signed by plaintiff on termination of his employment barred his action for age discrimination in violation of CLS Exec 

§ 296 where (1) language employed released defendants from all causes of action arising out of or related to plaintiff’s 

employment, including any arising from Executive Law, (2) plaintiff could not avoid unambiguous release on ground that he 

did not understand its terms or that he did not consult attorney before signing it, and (3) alleged breach of defendants’ duty to 

provide outplacement services under terms of release did not invalidate release. Goode v Drew Bldg. Supply, Inc., 266 A.D.2d 

925, 697 N.Y.S.2d 417, 1999 N.Y. App. Div. LEXIS 11890 (N.Y. App. Div. 4th Dep't 1999). 

Evidence supported employer’s assertion that 54-year-old plaintiff was terminated for failure to meet employer’s reasonable 

expectations, not due to age discrimination, where she was hired at age 53 to replace 40-year-old man who was discharged for 

unsatisfactory performance, she performed significantly worse than her predecessor, and she admittedly failed to meet sales 

quotas, lost or failed to regain key accounts, failed to comply with supervisor’s reasonable recommendations for improving her 
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sales performance, and created problems by informing coworker of supervisor’s negative comments about him. Times Mirror 

Magazines, Inc. v Houghton, 268 A.D.2d 355, 702 N.Y.S.2d 265, 2000 N.Y. App. Div. LEXIS 715 (N.Y. App. Div. 1st Dep't 

2000). 

Employer was entitled to summary judgment dismissing 58-year-old plaintiff’s age discrimination claim where (1) it submitted 

evidence that its workforce reduction was justified for economic reasons, and that plaintiff’s termination in particular was 

based on his relative worth in recent annual rating, which constituted legitimate and nondiscriminatory reasons for his 

termination, and (2) plaintiff failed to establish that employer’s reasons were pretextual based on remarks made 4 years before 

his termination and subsequent to his termination by department manager who purportedly had “a problem with age,” or by his 

assertion that he was replaced by 56-year-old employee. Hardy v GE, 270 A.D.2d 700, 705 N.Y.S.2d 97, 2000 N.Y. App. Div. 

LEXIS 2921 (N.Y. App. Div. 3d Dep't), app. denied, 95 N.Y.2d 765, 716 N.Y.S.2d 39, 739 N.E.2d 295, 2000 N.Y. LEXIS 2886 

(N.Y. 2000). 

Judgment entered on jury verdict finding that employee was unlawfully discharged because of his age would not be disturbed, 

despite employer’s claim that employee did not prove that employer’s stated reasons for discharge were pretextual, where case  

was not tried on pretext theory but on mixed-motives theory, and thus when employee presented sufficient evidence to support 

inference of impermissible discrimination, burden shifted to employer to show that employment decision would have been 

reached in absence of impermissible motive. Allen v Domus Dev. Corp., 273 A.D.2d 891, 709 N.Y.S.2d 776, 2000 N.Y. App. 

Div. LEXIS 6963 (N.Y. App. Div. 4th Dep't 2000). 

In Article 78 proceeding challenging county sheriff’s termination of petitioner’s employment as probationary correction officer 

in sheriff’s department, petitioner’s conclusory assertions were insufficient to prove prima facie case of age discrimination  

where he was hired at age 41 and terminated at age 42. Higgins v La Paglia, 281 A.D.2d 679, 722 N.Y.S.2d 592, 2001 N.Y. App. 

Div. LEXIS 2009 (N.Y. App. Div. 3d Dep't), app. dismissed, 96 N.Y.2d 854, 729 N.Y.S.2d 669, 754 N.E.2d 772, 2001 N.Y. 

LEXIS 1460 (N.Y. 2001). 

Plaintiff’s cause of action for age discrimination arose from injury he suffered when defendant employer discharged him, and 

thus his Age Discrimination in Employment Act claim was not barred on ground that his underlying Equal Employment 

Opportunity Commission (EEOC) charge was not timely filed, where he filed EEOC charge within 300 days after he was 

discharged; although events asserted in connection with EEOC charge, that defendant repeatedly reassigned or terminated 

plaintiff’s staff, occurred before 300-day limitation period, this prior conduct was mentioned in EEOC filing only for its 

relevance with respect to motive for discharge. Chefalas v Taylor Clark Architects, Inc., 283 A.D.2d 174, 724 N.Y.S.2d 153, 

2001 N.Y. App. Div. LEXIS 4334 (N.Y. App. Div. 1st Dep't 2001). 

Park maintenance mechanic employed by county failed to establish prim facie case of age discrimination where termination of 

his employment was in response to budgetary constraints, his position was not filled by younger person but was left vacant for 

2 years after his termination, and older person was hired when position was restored to county budget. Genesky v Local 1000, 

AFSCME, AFL-CIO, CSEA, 287 A.D.2d 594, 731 N.Y.S.2d 758, 2001 N.Y. App. Div. LEXIS 9864 (N.Y. App. Div. 2d Dep't 

2001). 

Trial court properly granted summary judgment dismissal to an agency in a class action by former employees of the agency, 

alleging age discrimination based on disparate impact and disparate treatment, as the elimination of the employees’ 

management positions due to a reduction in force was based on a legitimate, nondiscriminatory reason pursuant to budget 

constraints; although the former employees established a prima facie case of discrimination, they were unable to prove that the 

legitimate reason proffered by the defendant was merely a pretext for discrimination. Mete v N.Y. State Office of Mental 

Retardation & Developmental Disabilities, 21 A.D.3d 288, 800 N.Y.S.2d 161, 2005 N.Y. App. Div. LEXIS 8647 (N.Y. App. Div. 

1st Dep't 2005). 

Trial court properly granted summary judgment to a medical company as to a workers’ claim of age discrimination under N.Y. 

Exec. Law § 296 and 29 U.S.C.S. § 621 et seq., as the company presented evidence that the worker’s performance of his job as 

an anesthesiologist was not adequate and presented potential danger to patients, and the worker failed to show that this was a 

pretext for discrimination. Ospina v Susquehanna Anesthesia Affiliates, P.C., 23 A.D.3d 797, 803 N.Y.S.2d 751, 2005 N.Y. App. 
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Div. LEXIS 12427 (N.Y. App. Div. 3d Dep't 2005), app. denied, 6 N.Y.3d 705, 812 N.Y.S.2d 34, 845 N.E.2d 466, 2006 N.Y. 

LEXIS 121 (N.Y. 2006). 

Trial court erred in denying an employer’s motion to dismiss as an employee’s age discrimination claim was barred under the 

doctrine of collateral estoppel where a federal court had found that the employee’s inadequate job performance provided the 

employer with a legitimate, nondiscriminatory reason for the adverse employment actions it took against the employee. 

Peterkin v Episcopal Social Servs. of N. Y., Inc., 24 A.D.3d 306, 808 N.Y.S.2d 31, 2005 N.Y. App. Div. LEXIS 14673 (N.Y. App. 

Div. 1st Dep't 2005). 

Plaintiff could only meet her initial burden of establishing a prima facie case of age discrimination if she could demonstrate 

that (1) she was in a protected age group, (2) she was terminated, and (3) she was sufficiently qualified to hold her position, 

and, if she did not produce direct or statistical evidence that would logically support an inference of discrimination, she had to 

show her position was subsequently filled by a younger person or held open for a younger person. Bailey v New York 

Westchester Sq. Med. Ctr., 38 A.D.3d 119, 829 N.Y.S.2d 30, 2007 N.Y. App. Div. LEXIS 72 (N.Y. App. Div. 1st Dep't 2007). 

Employees’ complaint stated a claim under the New York State Human Rights Law, N.Y. Exec. Law § 296, and the New York 

City Human Rights Law, Administrative Code of City of NY § 8-107 et seq., because the claims alleged related to nonacademic 

matters, and while administrative decisions of educational institutions involved the exercise of highly specialized professional 

judgment and these institutions were, for the most part, better suited to make relatively final decisions concerning wholly 

internal matters, the fact that an employer was an educational institution did not permit it to discriminate against its employees 

on the basis of age, or otherwise insulate it from liability for violations of the New York State Human Rights Law or the New 

York City Human Rights Law. Wander v St. John's Univ., 99 A.D.3d 891, 953 N.Y.S.2d 68, 2012 N.Y. App. Div. LEXIS 6892 

(N.Y. App. Div. 2d Dep't 2012). 

Because all of the employer’s employees were over the age of 18, the former employees could not show disparate impact; their 

complaint impermissibly attempted to create a subgroup within the protected class. Bohlke v GE, 293 A.D.2d 198, 742 N.Y.S.2d 

131, 2002 N.Y. App. Div. LEXIS 3598 (N.Y. App. Div. 3d Dep't), app. denied, 98 N.Y.2d 693, 747 N.Y.S.2d 410, 775 N.E.2d 

1289, 2002 N.Y. LEXIS 1962 (N.Y. 2002). 

Where the employee alleged that the manager unlawfully discriminated against the employee by terminating the employee’s 

employment based on age, the trial court properly granted summary judgment dismissing the complaint against the manager, as 

a claim of discrimination did not lie against a corporate employee where the corporate employee was not shown to have any 

ownership interest or any power to do more than carry out personnel decisions made by others. Layaou v Xerox Corp., 298 

A.D.2d 921, 748 N.Y.S.2d 85, 2002 N.Y. App. Div. LEXIS 9087 (N.Y. App. Div. 4th Dep't 2002). 

Trial court properly denied defendants’ summary judgment motion pursuant to N.Y. C.P.L.R. 3212 in an age discrimination 

action under N.Y. Exec. Law § 296; a former employee rebutted a valid nondiscriminatory reason for his termination presented 

by defendants and created a factual issue for trial. Listemann v Philips Components, 13 A.D.3d 494, 787 N.Y.S.2d 354, 2004 

N.Y. App. Div. LEXIS 15584 (N.Y. App. Div. 2d Dep't 2004). 

Trial court erred in dismissing a teacher’s claims of age discrimination and breach of a duty of fair representation against a 

school district and a union, as the discrimination claim, even if met the standards of N.Y. Exec. Law § 296, was abandoned, and 

the claim for breach of a duty of fair representation by the union was time barred pursuant to N.Y. C.P.L.R. 217(2)(a), as the 

teacher failed to bring the action within four months of the district’s action of refusing to rescind the teacher’s retiremen t after a 

new collective bargaining agreement was implemented, and after the union failed to file a grievance. Blumberg v Patchogue-

Medford Union Free School Dist., 18 A.D.3d 486, 795 N.Y.S.2d 81, 2005 N.Y. App. Div. LEXIS 5049 (N.Y. App. Div. 2d Dep't 

2005). 

In this NYCHRL and NYSHRL action, because the employee failed to provide even one statement indicative of age 

discrimination, the employee’s attempt to correlate age discrimination and her termination were not supported by the facts as 

alleged. Palmer v Cook, 65 Misc. 3d 374, 108 N.Y.S.3d 297, 2019 N.Y. Misc. LEXIS 4283 (N.Y. Sup. Ct.), dismissed in part, 64 

Misc. 3d 1222(A), 117 N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4301 (N.Y. Sup. Ct. 2019), dismissed in part, 64 Misc. 3d 1222(A), 

117 N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4286 (N.Y. Sup. Ct. 2019). 
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Evidence supported jury’s conclusion that age was motivating factor in employer’s decision to fire 48-year-old salesman and 

not transfer him where employer’s own witness testified that its sales force was getting too old, salesman’s layoff helped 

decrease average age of sales force, internal memorandum recommending layoff listed salesman’s age and years of service, 

position which salesman filled on part-time basis was left unfilled until 26-year-old salesman could fill it, and employer’s 

performance evaluations had category of employees known as “young tigers” from which older employees were necessarily 

excluded. Tyler v Bethlehem Steel Corp., 958 F.2d 1176, 1992 U.S. App. LEXIS 4161 (2d Cir. N.Y.), cert. denied, 506 U.S. 826, 

113 S. Ct. 82, 121 L. Ed. 2d 46, 1992 U.S. LEXIS 5704 (U.S. 1992). 

Terminated sales representative’s age discrimination claim under CLS Exec Law § 296 must be denied summarily, where she 

was hired at age 39, fired at age 43, and replaced by younger person, because prima facie case here is extremely weak and 

support consisting of one alleged statement by district manager to pharmacist that company was looking for “young and 

energetic” sales representative to take control of territory is insufficient to defeat summary judgment motion of former 

employer. Melnyk v Adria Labs., Div. of Erbamont, Inc., 799 F. Supp. 301, 1992 U.S. Dist. LEXIS 10584 (W.D.N.Y. 1992). 

Summary judgment for employer in employee’s age discrimination action is denied, where former officer stated that employer 

wanted to focus more on youth in structure of company, other management testified that age was considered in determining 

which employees were to be laid off, and majority of laid-off employees were over 40, because employee has presented 

evidence to show that employer’s reasons for discharging him, i.e., reduction in force brought about by company restructuring 

and his lack of qualifications for job, were pretextual. Babcock v CAE-Link Corp., 878 F. Supp. 377, 1995 U.S. Dist. LEXIS 

7860 (N.D.N.Y. 1995). 

Terminated vice-president’s CLS Exec Law § 296 age discrimination claim survives summary judgment, where record creates 

material issue of fact as to credibility of restaurant corporation’s firing of plaintiff for conflict of interest more than year after 

he extricated himself from interest in sandwich shop, because he also presents several statements allegedly made by 

corporation executives indicating “age bias” and examples of other employees being replaced by younger workers. Eymer v 

Ground Round, 913 F. Supp. 693, 1996 U.S. Dist. LEXIS 1752 (N.D.N.Y. 1996). 

Jury award in employment discrimination will be reviewed for excessiveness under CLS Exec Law §§ 296-298, where plaintiff 

won verdict under both that law and federal Age Discrimination in Employment Act (ADA), and where although jury found 

that plaintiff had been demoted for discriminatory reasons, his damages were attributable not to any loss in compensation but 

rather to fact that he suffered physically and emotionally, because plaintiff is not entitled to damages for pain and suffering 

under ADA and jury award was therefore necessarily rendered pursuant to state law. Shea v Icelandair, 925 F. Supp. 1014, 

1996 U.S. Dist. LEXIS 5530 (S.D.N.Y. 1996). 

Airline Deregulation Act (49 USCS § 41713(b)(1)) preempted pilots’ age discrimination claims under CLS Exec § 296 and 

NYC Admin Code §§ 8-107(1)(a) and (c) and 8-107(17). Abdu-Brisson v Delta Air Lines, Inc., 927 F. Supp. 109, 1996 U.S. 

Dist. LEXIS 6844 (S.D.N.Y. 1996), rev'd, 128 F.3d 77, 1997 U.S. App. LEXIS 28555 (2d Cir. N.Y. 1997). 

Plaintiff failed to prove that employer’s legitimate nondiscriminatory reason for discharging him (payroll reduction) was 

pretext for age discrimination where ageist statements that created inference of discrimination were mostly made by 

supervisors not involved in discharge decision, plaintiff was not replaced by younger employee, and statistics indicated 

increase in number of employees over age 40. Boyle v McCann-Erickson, Inc., 949 F. Supp. 1095, 1997 U.S. Dist. LEXIS 43 

(S.D.N.Y. 1997). 

Defendant employer that terminated age discrimination plaintiff as part of reduction in force, allegedly due to his performance 

and lack of experience in his area, failed to offer legitimate nondiscriminatory reason under Human Rights Law where branch 

in which plaintiff worked was not closed, plaintiff’s position was not eliminated, he was only branch manager of 19 to be fired, 

he was given good performance reviews prior to termination, and he had 6 years of experience in his area. Tanzini v Marine 

Midland Bank, N.A., 952 F. Supp. 937, 1997 U.S. Dist. LEXIS 933 (N.D.N.Y. 1997). 

Plaintiff’s allegation that he was performing his job satisfactorily, and that defendants never mentioned any deficiencies until 

after his termination, was not in itself probative of age discrimination, although it might tend to put at issue what real reason for 
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termination actually was. Thomson v Saatchi & Saatchi Holdings, 958 F. Supp. 808, 1997 U.S. Dist. LEXIS 4300 (W.D.N.Y. 

1997), aff'd, 159 F.3d 1348, 1998 U.S. App. LEXIS 32113 (2d Cir. N.Y. 1998). 

Plaintiff, who was hired at age 52 and terminated 4 years later, failed to come forward with any evidence that defendant 

employer’s legitimate nondiscriminatory reason for termination (his poor performance during financially troubled times) was 

pretext for age discrimination, where he relied solely on facts that he was replaced by younger person, that 4 other employees 

who were all more than 40 years old and earning more than $70,000 were terminated and may have been replaced by younger 

persons, and that he was never notified of his performance deficiencies. Strohmeyer v International Bhd. of Painters & Allied 

Trades, 989 F. Supp. 455, 1997 U.S. Dist. LEXIS 21172 (W.D.N.Y. 1997), aff'd, 164 F.3d 619, 1998 U.S. App. LEXIS 35691 

(2d Cir. N.Y. 1998). 

Painter’s age discrimination claim must fail, even though he makes much of fact that 5 older employees terminated in 

December 1994 were making in excess of $70,000 and may have been replaced by younger, lower-paid individuals, because 

mere fact that age may have some correlation with salary does not mean that employer’s termination of high-salaried, 

nonproductive employees is indicative of age discrimination. Strohmeyer v International Bhd. of Painters & Allied Trades, 989 

F. Supp. 455, 1997 U.S. Dist. LEXIS 21172 (W.D.N.Y. 1997), aff'd, 164 F.3d 619, 1998 U.S. App. LEXIS 35691 (2d Cir. N.Y. 

1998). 

Town comptroller stated age discrimination claim on basis that he was 51 years old at expiration of his term and his 

replacement was 20 years his junior. Stanley v Cooper, 996 F. Supp. 316, 1998 U.S. Dist. LEXIS 3037 (S.D.N.Y. 1998). 

Age discrimination claims of newspaper employees laid off in reduction-in-force are denied summarily, where recession 

necessitating reductions is well-documented, and various statistics quantify decrease in percentage of workers over 40 at only 4 

to 6 percent, because testimony by employees as to their personal beliefs—that their qualifications were superior and that 

layoffs were age-based since certain replacement workers were younger—is insufficient to raise issue of fact as to pretext. 

O'Sullivan v New York Times, 37 F. Supp. 2d 307, 1999 U.S. Dist. LEXIS 3011 (S.D.N.Y. 1999). 

Former employer’s proffered reason for terminating older employee rather than younger employee, namely that employer was 

making extensive down-sizing and younger employee was ranked higher than older employee, was legitimate, 

nondiscriminatory reason and not pretext for age discrimination claim under Exec § 296(3-a)(a), even though younger 

employee was later transferred, director commented that younger employee may have been ranked too high, and manager of 

older employee commented that his termination was unfair. Brink v Union Carbide Corp., 41 F. Supp. 2d 406, 1999 U.S. Dist. 

LEXIS 1732 (S.D.N.Y. 1999), aff'd, 210 F.3d 354, 2000 U.S. App. LEXIS 13480 (2d Cir. N.Y. 2000). 

Under Exec § 296, company’s termination of 43-year-old supervisor for harassment of employee who reported environmental 

concern was not pretext for age discrimination, even if state unemployment commission held that supervisor’s conduct did not 

“rise to level of misconduct under law,” where all persons involved in incident were terminated under company’s “no 

retaliation policy,” which was instituted after company had been subject of criminal proceedings for environmental crimes. 

Connell v Consolidated Edison Co. of N.Y., Inc., 109 F. Supp. 2d 202, 2000 U.S. Dist. LEXIS 11727 (S.D.N.Y. 2000). 

Under Exec § 296(1)(a), waiver of state and city age discrimination claims by executive was knowing and voluntary, where 

waiver was set forth in clear language, executive was competent to understand and enter into waiver, and executive consulted 

counsel before executing waiver. Sheridan v McGraw-Hill Cos., 129 F. Supp. 2d 633, 2001 U.S. Dist. LEXIS 752 (S.D.N.Y.), 

aff'd, 24 Fed. Appx. 64, 2001 U.S. App. LEXIS 25197 (2d Cir. N.Y. 2001). 

Employer did not discriminate against 52-year-old employee due to age in violation of Exec § 296 and federal law when he was 

replaced by employee 2 years older, who had been hired several months before, after complaining employee allegedly was 

wrongfully terminated. Carr v WestLB Admin., Inc., 171 F. Supp. 2d 302, 2001 U.S. Dist. LEXIS 17491 (S.D.N.Y. 2001). 

In an action in which television writers filed suit against various employers and agencies, alleging an industry-wide pattern or 

practice of age discrimination in violation of the Age Discrimination Employment Act, California’s Fair Employment and 

Housing Act, and New York State’s Human Rights Law, as well as the Labor Management Relations Act, the writers’ claims 

of aiding and abetting must be dismissed for two reasons: (1) the writers had not adequately pled a claim of discrimination 
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against any one particular defendant; and (2) the writers failed adequately to allege that any specific defendant “substantially 

assisted” any other specific defendant in discriminatory hiring. Wynn v NBC, 234 F. Supp. 2d 1067, 2002 U.S. Dist. LEXIS 

25893 (C.D. Cal. 2002), dismissed, 2002 U.S. Dist. LEXIS 28774 (C.D. Cal. Mar. 6, 2002). 

In a former employee’s action against her former employer alleging age discrimination in violation of the Age Discrimination 

in Employment Act of 1967, 29 U.S.C.S. § 621 et seq., and N.Y. Exec. Law § 296 following her termination, the employer was 

granted summary judgment where, regarding the employee’s job search assignments claim, the employee’s supervisor’s 

assignment decisions did not constitute an adverse employment action because the employee failed to offer evidence that the 

change in her job search assignments affected her income or income potential, the employer’s explanation that it did not 

promote the employee because she lacked management skills and leadership ability was legitimate and non-discriminatory, and 

the employee failed to show that she was qualified for the promotion and failed to produce evidence to show that the 

employer’s asserted reasons were pretextual, and the employer’s explanation that it terminated the employee due to her 

unprofessional behavior was legitimate and non-discriminatory, and the employee failed to offer any evidence that her 

termination was retaliatory or that she was terminated because of her age. Newsom-Lang v Warren Int'l, Inc., 249 F. Supp. 2d 

292, 2003 U.S. Dist. LEXIS 2993 (S.D.N.Y.), aff'd, 80 Fed. Appx. 124, 2003 U.S. App. LEXIS 22732 (2d Cir. N.Y. 2003). 

Where an employee who was discharged following a merger failed to offer evidence that the persons who made the decision to 

discharge the employee were aware that the employee was 61 years old, the employee was unable to establish a prima facie 

case of age discrimination; allegations that the employee’s age was well known in the market and industry and appeared in the 

personnel file did not establish that the decision-makers knew the employee’s age. Woodman v WWOR-TV, Inc., 293 F. Supp. 

2d 381, 2003 U.S. Dist. LEXIS 21057 (S.D.N.Y. 2003), aff'd, 411 F.3d 69, 2005 U.S. App. LEXIS 11060 (2d Cir. N.Y. 2005). 

In an action in which a former employee filed suit against his former employer alleging discrimination based on age and 

national origin in violation of the New York State Human Rights Law, N.Y. Exec. Law § 296 (2003), and the New York City 

Human Rights Law, New York City, N.Y., Admin. Code §§ 8-107 and 8-502 et seq., the employer was granted summary 

judgment where the employee had not identified any facts that gave rise to an inference of discrimination; because there was no 

evidence in the record to suggest that coworkers engaged in conduct that was of comparable seriousness to the employee’s, the 

employee had not shown that the coworkers were similarly situated. Milani v IBM, 322 F. Supp. 2d 434, 2004 U.S. Dist. LEXIS 

11025 (S.D.N.Y. 2004), aff'd, 137 Fed. Appx. 430, 2005 U.S. App. LEXIS 13251 (2d Cir. N.Y. 2005). 

In an action in which a former employee filed suit against his former employer alleging violations of the Age Discrimination in 

Employment Act, 29 U.S.C.S. § 621 et seq., Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the New 

York State Human Rights Law, N.Y. Exec. Law § 296 et seq., and the New York City Human Rights Law, New York City, N.Y., 

Admin. Code § 8-101 et seq., the employer was granted summary judgment on the age discrimination claim where (1) the 

employer offered sufficient admissible evidence, including affidavits from a customer, from which a jury could conclude that 

the employee was fired for, inter alia, possibly committing an egregious error with the customers negatives; and (2) the only 

admissible, probative evidence of age discrimination was the bare fact that the employee was 63 years old when he was 

discharged. Pronin v Raffi Custom Photo Lab, Inc., 383 F. Supp. 2d 628, 2005 U.S. Dist. LEXIS 18142 (S.D.N.Y. 2005). 

Former employee, who was reassigned jobs, given a pay cut, and then terminated and replaced by a younger worker failed to 

establish a prima facie case of age discrimination in violation of the New York State Human Rights Law, N.Y. Exec. Law § 

296(1)(a), because replacement by a younger worker, without more, was insufficient to establish a prima facie case of age 

discrimination. Shain v Ctr. for Jewish History, Inc., 418 F. Supp. 2d 360, 2005 U.S. Dist. LEXIS 20629 (S.D.N.Y. 2005). 

In an action that an employee brought pursuant to the Age Discrimination in Employment Act, 29 U.S.C.S. § 621 et seq., and 

the New York State Human Rights Law, N.Y. Exec. Law § 296, an employer, which stated that it dismissed the employee for 

submitting reports late and missing sales targets, was entitled to summary judgment on the age discrimination claims because 

ambiguous comments made by non-decision makers, the turnover of older employees, the bare allegation that a younger sales 

representative was favored, and the fact that the employer tolerated the employee’s deficiencies in the past did not support the 

inference that the employer’s stated reasons were pretextual. Hoffman v CIBA Vision Corp., 436 F. Supp. 2d 389, 2006 U.S. 

Dist. LEXIS 39773 (N.D.N.Y. 2006). 
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Although an employer’s decision to discharge an employee was markedly influenced by questions regarding the employee’s 

capabilities and the need to reduce the employer’s workforce, the employer violated both the Age Discrimination in 

Employment Act, 29 U.S.C.S. § 623(a)(1), and the New York Human Rights Law, N.Y. Exec. Law § 296, because age had 

considerable influence on the employer’s decision as to who should be included in the workforce reduction. The employer 

acted on the assumption that because of his age, the employee would be unable to conform his job performance as plant 

controller to the expectations of the new management, and the employer did not engage in any meaningful measures to 

determine whether the employee could meet the employer’s expectations as he apparently had in prior years. Ferguson v 

Lander Co., 2008 U.S. Dist. LEXIS 26738 (N.D.N.Y. Apr. 2, 2008). 

Aside from alleging that he was age 51 at the time his employment was terminated, the urologist did not make a single 

allegation that his termination or the alleged disparate treatment was related to his age; the urologist failed to allege that the 

counterparts who allegedly received better treatment were younger than the urologist. Accordingly, the claims for age 

discrimination under the Age Discrimination in Employment Act, 29 U.S.C.S. § 621 et seq. and N.Y. Exec. Law § 296(7) were 

dismissed without prejudice and with leave to amend. Rehman v State Univ. of N.Y., 596 F. Supp. 2d 643, 2009 U.S. Dist. 

LEXIS 12897 (E.D.N.Y. 2009). 

Defendants waived the reasonable factors other than age (RFOA) affirmative defense and that waiver was not excused; there 

existed no dispute that having asserted the RFOA defense in their answer, defendants never again asserted that defense 

throughout the trial, in their appeal, in their petition for certiorari, or at any time before proceedings in 2005. Defendants’ 

decision to abandon their RFOA defense appeared to be the product of a rational choice of strategies and plaintiffs satisfied 

their burden of demonstrating that defendants’ intentionally relinquished their right to assert the RFOA defense; defendants’  

references at trial to business necessity and business justification did not suffice to press or preserve an RFOA defense—

defendants’ failure to press the RFOA defense in words reasonably understood as asserting that defense rather than another 

could not survive a claim of waiver. Meacham v Knolls Atomic Power Lab., 627 F. Supp. 2d 72, 2009 U.S. Dist. LEXIS 36999 

(N.D.N.Y.), vacated in part, 358 Fed. Appx. 233, 2009 U.S. App. LEXIS 27956 (2d Cir. N.Y. 2009). 

No conflicting statements in Second Circuit law concerning the reasonable factors other than age (RFOA) defense existed at 

the time of the trial; neither conflicts among circuit courts, silence on the issue in the Second Circuit at the time of trial, nor 

decisions on the issue by the Second Circuit or the U.S. Supreme Court years after the trial excused defendants’ waiver under  

the Salomon Analyst exception to the waiver rule. Accordingly, defendants’ waiver was not excused. Meacham v Knolls 

Atomic Power Lab., 627 F. Supp. 2d 72, 2009 U.S. Dist. LEXIS 36999 (N.D.N.Y.), vacated in part, 358 Fed. Appx. 233, 2009 

U.S. App. LEXIS 27956 (2d Cir. N.Y. 2009). 

Reasonable factors other than age defense is an affirmative defense for which the employer bears the burden of persuasion. 

Meacham v Knolls Atomic Power Lab., 627 F. Supp. 2d 72, 2009 U.S. Dist. LEXIS 36999 (N.D.N.Y.), vacated in part, 358 Fed. 

Appx. 233, 2009 U.S. App. LEXIS 27956 (2d Cir. N.Y. 2009). 

Employer was entitled to summary judgment on a pressman’s age discrimination claim because (1) comments indicating that 

management had a preference for younger workers were not made by persons who had authority to terminate the pressman’s 

employment and did not support the inference that the pressman was discharged because of his age and (2) the pressman’s 

resignation letter and a supervisor’s report compelled the conclusion that the pressman voluntarily resigned. Ko Sheng Chuang 

v T.W. Wang Inc., 647 F. Supp. 2d 221, 2009 U.S. Dist. LEXIS 3182 (E.D.N.Y. 2009). 

Employer was entitled to summary judgment on a staff member’s age discrimination claim because the staff member’s 

department was eliminated during internal restructuring, the employee retained in the reduction was the same age as the staff 

member and had superior qualifications, and the staff member had questioned the authority of a supervisor in a manner that 

could have supported termination for cause. Ko Sheng Chuang v T.W. Wang Inc., 647 F. Supp. 2d 221, 2009 U.S. Dist. LEXIS 

3182 (E.D.N.Y. 2009). 

Employer was entitled to summary judgment on age discrimination claims asserted by a deputy supervisor and a supervisor of a 

circulation department because the deputy supervisor was terminated for delegating his collection responsibilities in violation 

of company policy, the supervisor was terminated for interfering with the investigation of the deputy supervisor’s misconduct, 

and stray remarks expressing a desire to hire younger employees did not support the inference that the deputy supervisor and 
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the supervisor were terminated because of their age. Ko Sheng Chuang v T.W. Wang Inc., 647 F. Supp. 2d 221, 2009 U.S. Dist. 

LEXIS 3182 (E.D.N.Y. 2009). 

Public school teacher’s New York State Human Rights Law, N.Y. Exec. Law § 296, age-based hostile work environment claims 

failed to meet the standard of Fed. R. Civ. P. 8(a) because the teacher’s complaints about a planning book meeting, an e-mail 

about another administrator’s meeting with the teacher, and the teacher’s year-end evaluation contained no suggestion that this 

conduct was engaged in because of her age, let alone that the workplace was permeated with discriminatory intimidation and 

insult. Fordham v Islip Union Free Sch. Dist., 662 F. Supp. 2d 261, 2009 U.S. Dist. LEXIS 82767 (E.D.N.Y. 2009), dismissed, 

2012 U.S. Dist. LEXIS 111668 (E.D.N.Y. Aug. 13, 2012). 

Any inference of age discrimination is undercut where a plaintiff is over 40 years old when she is hired. Vinokur v Sovereign 

Bank, 701 F. Supp. 2d 276, 2010 U.S. Dist. LEXIS 26854 (E.D.N.Y. 2010). 

Because no reasonable jury could have conclude that age was a motivating factor in the decision to terminate a doctor, 

especially in light of the doctor’s long and documented history of discipline and his complete failure to offer evidence that  this 

history of discipline was a pretext for age discrimination, summary judgment was appropriate on his claims brought under the 

Age Discrimination in Employment Act, 29 U.S.C.S. § 621 et seq., as well as the New York State Human Rights Law, N.Y. 

Exec. Law § 296, and New York City discrimination laws. Saenger v Montefiore Med. Ctr., 706 F. Supp. 2d 494, 2010 U.S. 

Dist. LEXIS 43026 (S.D.N.Y. 2010). 

25.  —Termination at age 32  

The provisions of this statute in the light of its legislative history, are limited in their application to persons between the ages of 

40 and 65, and therefore, airline could terminate the employment of a stewardess upon her attaining the age of 32. American 

Airlines, Inc. v State Com. for Human Rights, 29 A.D.2d 178, 286 N.Y.S.2d 493, 1968 N.Y. App. Div. LEXIS 4784 (N.Y. App. 

Div. 1st Dep't 1968). 

Cause of action under CLS Exec § 296(1)(a) for racial, gender and age discrimination resulting from defendant’s alleged failure 

to consider plaintiff for tuition reimbursement plan accrued when plaintiff learned that employer had reimbursed another 

employee for similar educational program, not on later date when employer rejected formal request for reimbursement. Fern v 

IBM Corp., 204 A.D.2d 907, 612 N.Y.S.2d 492, 1994 N.Y. App. Div. LEXIS 5390 (N.Y. App. Div. 3d Dep't 1994). 

In action by university professor alleging series of related acts and continuing policy of discrimination against women faculty 

members, plaintiff’s claim that she was denied tenure by same individual for 6 successive years, despite having been 

recommended for tenure, was sufficient to trigger continuing violation doctrine; thus, Human Rights claim under CLS Exec § 

297 was not barred by statute of limitations. Sunshine v Long Island Univ., 862 F. Supp. 26, 1994 U.S. Dist. LEXIS 12685 

(E.D.N.Y. 1994). 

Coach’s    42 U.S.C.S. § 2000e-2(a)(1) sexual orientation discrimination claims were not viable   because sexual orientation 

was not a protected characteristic under   Title VII of the Civil Rights Act of 1964,  42 U.S.C.S. § 2000e et   seq., but the coach 

could assert such claims under the New York Human   Rights Law,  N.Y. Exec. Law § 290 et seq.  Stouter v Smithtown Cent. 

Sch. Dist., 687 F. Supp. 2d 224, 2010 U.S. Dist. LEXIS 12279 (E.D.N.Y. 2010). 

Terminated employee’s age discrimination claims failed because the bare allegations that two other employees over 40 were 

fired, and that the employer had a practice of firing older employees, were not enough to make out an age claim. Foster v 

Humane Soc'y of Rochester & Monroe County, Inc., 724 F. Supp. 2d 382, 2010 U.S. Dist. LEXIS 73384 (W.D.N.Y. 2010) . 

26.  —Termination at age 55  

The Legislature did not intend to repeal subdivision e of section 381-b of the Retirement and Social Security Law, providing for 

mandatory retirement of uniformed State Police at age 55, by its subsequent definition of “civil right” in subdivision 1 of 

section 291 of the Executive Law to include freedom from age discrimination, since it had expressly excepted qualified 

retirement plans from “unlawful discriminatory practices” relating to age discrimination ever since the enactment of 

subdivision 3-a of section 296 of the Executive Law, prior to the adoption of section 381-b. Mandatory retirement at age 55 for 
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uniformed members of the State Police under subdivision e of section 381-b of the Retirement and Social Security Law is not a 

subterfuge to evade the purposes of the age discrimination provisions of the Executive Law and, therefore, is not within its ban 

on age discrimination. Inasmuch as subdivision e of section 381-b of the Retirement and Social Security Law, calling for 

mandatory retirement of uniformed State Police at age 55, and subdivision 3-a of section 296 of the Executive Law, prohibiting 

unlawful age discrimination in employment, can be read together in a consistent manner, there is no conflict between the two 

statutes; even if the two statutes could not be reconciled, section 381-b would prevail because it was enacted at a later date. 

State Div. of Human Rights ex rel. Kozlowski v State, 62 A.D.2d 617, 406 N.Y.S.2d 401, 1978 N.Y. App. Div. LEXIS 10885 

(N.Y. App. Div. 4th Dep't 1978), app. dismissed, 46 N.Y.2d 939, 415 N.Y.S.2d 1028, 1979 N.Y. LEXIS 3035 (N.Y. 1979). 

Complaint by 55-year-old plaintiff, alleging age discrimination under CLS Exec § 296, was properly dismissed on grounds of 

payment and release where plaintiff executed severance agreement specifically releasing “all actions, causes of action, suits, 

debts...claims, and demands whatsoever, in law...or in equity, which [the parties] ever had, now have or hereafter can, shall or 

may have,” since plaintiff was aware that his replacement was 48 years old at time he executed severance agreement. Stone v 

National Bank & Trust Co., 188 A.D.2d 865, 591 N.Y.S.2d 609, 1992 N.Y. App. Div. LEXIS 14375 (N.Y. App. Div. 3d Dep't 

1992). 

Terminated marketing and sales director for company providing telephone services failed to make showing under Exec § 296 

and federal law that he was qualified for position or that termination for unsatisfactory job performance was pretextual by 

presenting affidavits of fellow workers not involved in termination decision as to his good qualities. Gambello v Time Warner 

Communs., Inc., 186 F. Supp. 2d 209, 2002 U.S. Dist. LEXIS 3167 (E.D.N.Y. 2002). 

Although the trader’s evidence was based almost entirely on their own testimony, and the employer had presented strong 

evidence to show that its actions where not discriminatory, the traders’ age discrimination claims survived summary judgment. 

Schreiber v Worldco, LLC, 324 F. Supp. 2d 512, 2004 U.S. Dist. LEXIS 12888 (S.D.N.Y. 2004). 

27.  —Termination at age 59  

An amended cause of action alleging unlawful age discrimination based upon plaintiff’s discharge from his position with 

defendant corporation at age 59 after 23 years of service pursuant to Exec Law § 296 was time barred by the mandatory one-

year statute of limitations applicable to such an action where the age discrimination amendment did not relate back to the 

original complaint to which it was added for purposes of the period of limitations, in that the original complaint failed to 

indicate any facts connecting plaintiff’s discharge to the newly added age discrimination theory. Murphy v American Home 

Products Corp., 112 Misc. 2d 507, 447 N.Y.S.2d 218, 1982 N.Y. Misc. LEXIS 3157 (N.Y. Sup. Ct.) , modified, 88 A.D.2d 870, 

451 N.Y.S.2d 770, 1982 N.Y. App. Div. LEXIS 17189 (N.Y. App. Div. 1st Dep't 1982). 

Former department store manager’s human rights claim under CLS Exec Law § 296 will not be denied summarily, where he 

was forced into early retirement at age 59 ½ after purported harassment by superiors but also admitted violation of company 

policy by “floating” $907,000 in markdowns over 7-month period, because genuine issues are presented as to whether decision 

to terminate was (1) substantially related to manager’s age, or (2) based on legitimate business reasons. Hastie v J.C. Penney 

Co., 886 F. Supp. 1017, 1994 U.S. Dist. LEXIS 20375 (W.D.N.Y. 1994). 

Store manager established prima facie case of age discrimination where he was qualified for his position and had been 

employed as store manager for almost 20 years, he was forced to take early retirement at age 59 rather than be discharged, he 

was replaced by younger employee, and he presented evidence that employer encouraged employees to retire by age 60. Hastie 

v J.C. Penney Co., 886 F. Supp. 1017, 1994 U.S. Dist. LEXIS 20375 (W.D.N.Y. 1994). 

Summary judgment was denied to a former employer in an age discrimination case brought by a 59-year-old former employee 

under the Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C.S. § 631, and N.Y. Exec. Law §§ 296 and 297 

because allegations of constructive discharge and intolerable working conditions satisfied the elements of an adverse 

employment action leading to an inference of discrimination, and because even though the employer claimed that the 

conditions under which an employee worked never rose to the level required to show constructive discharge and that the 

employee left his position because he feared termination before the vesting of his medical benefits, the fact-finding required to 

accept the employer’s version of the events was not an exercise that could be carried out in the context of a motion for 

summary judgment. Kern v Brookhaven Nat'l Lab., 293 F. Supp. 2d 214, 2003 U.S. Dist. LEXIS 21350 (E.D.N.Y. 2003). 
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28.  —Termination at age 62  

Employer was entitled to summary judgment dismissing age discrimination action where (1) employer submitted several sworn 

affidavits asserting that plaintiff was discharged solely for incompetency, (2) it was uncontradicted that plaintiff, 62 years old, 

was replaced by 60-year-old individual, and (3) plaintiff offered only conclusory assertion that “I believe that age was the 

determining factor in defendant’s decision to terminate me”; mere fact that plaintiff was 62 years old when dismissed was not  

sufficient to raise fact question as to age discrimination. Heffernan v Colonie Country Club, Inc., 160 A.D.2d 1062, 553 

N.Y.S.2d 544, 1990 N.Y. App. Div. LEXIS 3769 (N.Y. App. Div. 3d Dep't 1990). 

Court properly denied leave to amend complaint (for third time) to allege that defendant religious institution had discriminated 

against 3-year-old disabled child in violation of CLS Exec § 296(4) by expelling child from nursery school where plaintiff’s 

own letters and pleadings revealed that his son frequently ran out of nursery school classroom for no apparent reason, that 

school had legitimate reason, implemented as school policy, for classroom door to remain open, and that plaintiff himself had 

voluntarily removed his son from nursery school after school refused to change its policy. Posner v Central Synagogue, 202 

A.D.2d 284, 609 N.Y.S.2d 195, 1994 N.Y. App. Div. LEXIS 2501 (N.Y. App. Div. 1st Dep't), app. dismissed, 83 N.Y.2d 953, 615 

N.Y.S.2d 878, 639 N.E.2d 419, 1994 N.Y. LEXIS 1385 (N.Y. 1994). 

Plaintiff stated cause of action for discrimination under CLS Exec § 296(1) where he alleged that defendant attempted to induce 

its older workers to retire early, and that he was told that had better take advantage of next retirement incentive offer that came 

along. Fern v IBM Corp., 204 A.D.2d 907, 612 N.Y.S.2d 492, 1994 N.Y. App. Div. LEXIS 5390 (N.Y. App. Div. 3d Dep't 1994) . 

Division of Human Rights properly determined that employer unlawfully discriminated against employee due to his age (63 

years) where evidence showed that employer terminated employee and replaced him with younger person, and only purportedly 

nondiscriminatory reason proffered by employer was “downsizing due to financial difficulties.” Laverack & Haines, Inc. v New 

York State Div. of Human Rights, 217 A.D.2d 955, 629 N.Y.S.2d 595, 1995 N.Y. App. Div. LEXIS 8381 (N.Y. App. Div. 4th 

Dep't 1995), rev'd, 88 N.Y.2d 734, 650 N.Y.S.2d 76, 673 N.E.2d 586, 1996 N.Y. LEXIS 3057 (N.Y. 1996). 

Black shoppers could not maintain action against town for violation of CLS Exec § 296(2)(a) based on town police officers’ 

conduct in removing them from department store at request of store manager, who suspected them of shoplifting, since town 

defendants did not fall within definition of persons liable under § 296(2)(a), and plaintiffs failed to set forth any facts that 

would support finding that agency relationship existed between town defendants and store. Robinson v Town of Colonie, 878 F. 

Supp. 387, 1995 U.S. Dist. LEXIS 2849 (N.D.N.Y. 1995). 

Age discrimination claim of terminated dispatcher cannot be denied summarily, where gist of claim is that he was replaced by 

26-year-old for conduct that, although seemingly insubordinate and rude, was in fact commonplace according to customs of 

dispatch room where he had worked for 25 years, because other evidence of company president’s animus toward older 

employees leaves questions of fact remaining concerning actual reason for firing. Abramowitz v Inta-Boro Acres, Inc., 64 F. 

Supp. 2d 166, 1999 U.S. Dist. LEXIS 14132 (E.D.N.Y. 1999). 

Employer was granted summary judgment on a 63-year-old employee’s age discrimination claim, even though she stated a 

prima facie case, because she was unable to show that the employer’s legitimate, non-discriminatory reason for terminating her 

was pretextual; the employer contended that it fired the employee because she could not process resident complaints efficiently, 

her duties were reduced, her work was reassigned to other workers, and she violated the employer’s corporate policy for 

communicating with the media. Her supervisor’s remarks about her age were nothing more than stray remarks, and he had 

promoted the employee and raised her salary. Tomassi v Insignia Fin. Group, Inc., 398 F. Supp. 2d 263, 2005 U.S. Dist. LEXIS 

26962 (S.D.N.Y. 2005), vacated, 478 F.3d 111, 2007 U.S. App. LEXIS 3490 (2d Cir. N.Y. 2007). 

Town’s decision to layoff complainant from his maintenance position at town recreation center and its decision not to rehire 

complainant as seasonal security guard did not constitute age discrimination where layoff was based on complaints as to 

complainant’s performance and supervisor’s assessment of his performance, and security guard positions were  committed to 

otherwise qualified people before complainant verbally announced his interest in position. 2000 Order Comm HR No. 9D-E-A-

92-1200959A. 

29.  —Termination at age 65  
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A school bus driver’s action challenging the validity of his termination upon his reaching the age of 65, pursuant to a regulation 

of the Commissioner of Education would be remitted for determination of whether Exec Law § 296(3-a)(d), which allows 

termination of employment due to age if age is a bona fide occupation qualification “reasonably necessary” to the performance 

of the job duties, affected plaintiff’s entitlement to back pay and other benefits which may have resulted from his involuntary 

retirement at age 65. Ten Hoeve v Board of Education, 64 N.Y.2d 1036, 489 N.Y.S.2d 59, 478 N.E.2d 200, 1985 N.Y. LEXIS 

16948 (N.Y. 1985). 

Any claim that employment discrimination grounded on age under 65 is unlimited in scope is contrary to the public policy of 

this state against the employment of minors. American Airlines, Inc. v State Com. for Human Rights, 29 A.D.2d 178, 286 

N.Y.S.2d 493, 1968 N.Y. App. Div. LEXIS 4784 (N.Y. App. Div. 1st Dep't 1968). 

The dismissal of petitioner from his job pursuant to a provision of a company retirement plan permitting involuntary 

retirements before the age of 65 was not a violation of Exec Law § 296 where the company’s retirement plan was obviously 

bona fide and not a subterfuge to evade the purposes of the Human Rights Law. Gross v New York State Human Rights Appeal 

Bd., 80 A.D.2d 678, 436 N.Y.S.2d 376, 1981 N.Y. App. Div. LEXIS 10378 (N.Y. App. Div. 3d Dep't 1981). 

Evidence supported determination of Commission on Human Rights that petitioner was not fired because of her handicap in 

violation of NYC Admin Code § 8-107(1)(a) and (15) where record established that petitioner was terminated for reasons of 

economy, and that decision to terminate her was reached before employer learned of her medical condition; employer’s 

humanitarian gesture of continuing petitioner’s salary during 9 weeks of her convalescence would not operate to its prejudice . 

Buckhout v New York City Comm'n on Human Rights, 203 A.D.2d 67, 609 N.Y.S.2d 608, 1994 N.Y. App. Div. LEXIS 3610 (N.Y. 

App. Div. 1st Dep't 1994). 

Jury’s finding that employer had discharged employee in retaliation for her sexual harassment complaint was not against 

weight of evidence, despite employer’s contention that decision to terminate employee was made before she advised employer 

of her complaint and that decision was based on employee’s poor job performance, where (1) employee received regular and 

intermittent raises, was scheduled to receive another raise after date of her complaint, and had never had poor job review, and 

(2) she was fired shortly after submitting her sexual harassment complaint to employer. Gleason v Callanan Indus., 203 A.D.2d 

750, 610 N.Y.S.2d 671, 1994 N.Y. App. Div. LEXIS 4163 (N.Y. App. Div. 3d Dep't 1994). 

Jury verdict in favor of terminated security officer is vacated and judgment is entered as matter of law in favor of employer, 

where record unequivocally establishes that officer was terminated because he repeatedly lied when questioned about his 

admitted falsifications of ammunition records, because jury’s verdict in plaintiff’s favor on CLS Exec Law § 296 claim that he 

was fired for contracting Lyme disease was based upon improper considerations that lacked evidentiary foundation. Jones v 

Associated Univs., 870 F. Supp. 1180, 1994 U.S. Dist. LEXIS 17920 (E.D.N.Y. 1994), aff'd, 71 F.3d 406, 1995 U.S. App. LEXIS 

33395 (2d Cir. N.Y. 1995). 

30.  —Termination at age 70  

Complaint alleged that the independent contractor was 74 years old and he was terminated because of his age, that he was told 

that he was “too old” to continue working and that letting him go would make way for “younger blood,” and that “upon 

information and belief” the contractor was replaced by a younger employee; accordingly, the complaint provided defendants 

with fair notice of the basis for plaintiff’s age discrimination claim and thus comported with the requirements of Fed. R. Civ. P. 

8. Banks v Corr. Servs. Corp., 475 F. Supp. 2d 189, 2007 U.S. Dist. LEXIS 13092 (E.D.N.Y. 2007). 

31.  Discrimination based on arrest and/or conviction of crime  

Courts below erred in concluding that plaintiff failed to state a claim that defendant violated the antidiscrimination statutes 

because plaintiff alleged that, after he completed his sentence, he applied for reemployment in the position that he previously 

held, and defendant denied the application solely due to plaintiff’s conviction. Sassi v Mobile Life Support Servs., Inc., 2021 

N.Y. LEXIS 2170 (N.Y. 2021). 

The State Division of Human Rights properly dismissed a complaint alleging an unlawful discriminatory practice where 

petitioner’s employment as a trainee in a State psychiatric center was terminated when his employer learned that he had been 
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charged with the sale of a controlled substance and had been adjudicated a youthful offender, since, although subdivision 15 of 

section 296 of the Executive Law provides that it is an unlawful discriminatory practice to deny employment to an individual by 

reason of his having been convicted of a criminal offense when such denial is in violation of the provisions of article 23-A of 

the Correction Law, in relation to actions by public agencies the provisions of article 23-A are enforceable by a proceeding 

brought pursuant to CPLR article 78. Perez v New York State Human Rights Appeal Board, 71 A.D.2d 150, 422 N.Y.S.2d 767, 

1979 N.Y. App. Div. LEXIS 13241 (N.Y. App. Div. 3d Dep't 1979), app. denied, 49 N.Y.2d 702, 426 N.Y.S.2d 1027, 403 N.E.2d 

188, 1980 N.Y. LEXIS 4983 (N.Y. 1980). 

In an action alleging that an employer committed an unlawful dicriminatory act in employment by terminating plaintiff’s 

employment solely on the basis of a criminal arrest that was disposed of in her favor, the trial court erred in granting the 

employer’s application for disclosure of the Grand Jury minutes for use in preparing for the civil trial, notwithstanding that in a 

proper case a court may order the release of minutes for use at a civil trial for the limited purposes of impeachment and of 

leading a hostile witness, where there was no showing of a particularized need for such purposes and the application was not 

addressed to the testimony of a named witness. In re Application by U.S. Air for Disclosure of Grand Jury Testimony with 

Respect to Salanger, 97 A.D.2d 961, 469 N.Y.S.2d 39, 1983 N.Y. App. Div. LEXIS 20781 (N.Y. App. Div. 4th Dep't 1983) . 

An order terminating a corrections officer’s employment was proper where it was based on testimony by witnesses that during 

a domestic argument the officer had aimed a loaded revolver at his wife, discharged it and that the bullet lodged in a wall after 

nearly missing his wife, even though a criminal action against the officer for the same conduct had been dismissed. Kenner v 

Coughlin, 105 A.D.2d 1130, 482 N.Y.S.2d 615, 1984 N.Y. App. Div. LEXIS 21227 (N.Y. App. Div. 4th Dep't 1984), app. 

dismissed in part, app. denied in part, 65 N.Y.2d 603, 491 N.Y.S.2d 1028, 481 N.E.2d 573, 1985 N.Y. LEXIS 15104 (N.Y. 1985). 

There was probable cause to believe respondent employer unlawfully discriminated against petitioner by firing him for denying 

existence of criminal record where he had been convicted of disorderly conduct, since petitioner truthfully answered question 

on employment application; crime is defined as misdemeanor or felony and disorderly conduct is neither. State Div. of Human 

Rights ex rel. Maymi v Sorrento Cheese Co., 115 A.D.2d 323, 495 N.Y.S.2d 865, 1985 N.Y. App. Div. LEXIS 54602 (N.Y. App. 

Div. 4th Dep't 1985). 

Employer did not violate CLS Exec § 296 by discharging employee after criminal action against her was adjourned in 

contemplation of dismissal with view to ultimate dismissal of accusatory instrument in furtherance of justice pursuant to CLS 

CPL § 170.55, since criminal action was not yet “terminated” in employee’s favor within meaning of CLS CPL § 160.50 and 

thus was still “pending” for purposes of § 296; criminal action is considered terminated in favor of accused under § 160.50 only 

where order to dismiss accusatory instrument has been entered, or where accusatory instrument is “deemed to have been 

dismissed” by failure to restore action to trial calendar within 6-month period, as set forth in § 170.55(2). Giles v Lockport Sav. 

Bank, 142 A.D.2d 943, 530 N.Y.S.2d 367, 1988 N.Y. App. Div. LEXIS 14962 (N.Y. App. Div. 4th Dep't 1988) . 

Judgment which dismissed petition reversed–petitioner’s employment as caseworker was terminated based solely upon 

allegedly false statements on his employment application that he had no criminal record; petitioner contended that his discharge 

was arbitrary, capricious, abuse of discretion and in violation of Executive Law (Human Rights Law) § 296 (16) because he 

had obtained certificates of relief from civil disabilities (with box checked for “relieve the holder of all disabilities and bars to 

employment”) as to two misdemeanor crimes of which he had been convicted as adult; in any event, petitioner had given his 

employer actual notice of existence of these matters, because he submitted copies of not only certificates, but also dispositions 

of his criminal cases along with his application–certificate of relief from civil disabilities bar forfeiture of employment based 

upon State law; petitioner, who became “superior”, if not “outstanding” caseworker for disadvantaged, and showed great 

promise in community, should be enabled to continue to be valuable member of society, rather than be relegated to life of crime 

due to this baseless allegation that he was anything less than forthcoming about his past; Supreme Court erred in summarily 

dismissing petition; fact-finding hearing should be held so that both petitioner and respondent are afforded opportunity to 

present any evidence concerning relevant issues. Rodgers v New York City Human Resources Administration/Department of 

Social Services, 154 A.D.2d 233, 546 N.Y.S.2d 581, 1989 N.Y. App. Div. LEXIS 12224 (N.Y. App. Div. 1st Dep't 1989). 

Court erred in summarily dismissing Article 78 petition to challenge petitioner’s termination as caseworker based solely on 

allegedly false statements in his employment application that he had no criminal record where (1) petitioner’s statements in 

employment application were made in good faith and on advice of counsel, (2) petitioner had obtained certificates of relief 

from civil disabilities, with box checked for relief from all disabilities and bars to employment, as to 2 misdemeanor crimes of 
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which he had been convicted as adult, (3) petitioner had submitted certificates and dispositions of criminal cases along with his 

application, (4) petitioner was questioned by investigator from personnel department about apparent inconsistency and was 

subsequently informed that there would be no further problems with application, and (5) 2 years later, petitioner was terminated 

despite having received grades of “outstanding” and “superior” on his performance review; to summarily dismiss petition 

without fact-finding hearing was contrary both to intent of legislature as shown by CLS Correc § 702(2)(c) and to courts which 

granted petitioner second chance at life. Rodgers v New York City Human Resources Administration/Department of Social 

Services, 154 A.D.2d 233, 546 N.Y.S.2d 581, 1989 N.Y. App. Div. LEXIS 12224 (N.Y. App. Div. 1st Dep't 1989) . 

Physician was not entitled to summary judgment dismissing action for violation of CLS Exec § 296 where (1) plaintiff alleged 

that she was permitted to register at hospital’s high-risk prenatal care clinic based on her physical examination and history, that 

she consented to AIDS test which proved positive for HIV antibody, and that physician then refused to treat her at clinic, told 

her she should have abortion, and referred her to another hospital at which she had abortion, and (2) physician failed to 

establish absence of any triable fact issues. Doe v Jamaica Hosp., 202 A.D.2d 386, 608 N.Y.S.2d 518, 1994 N.Y. App. Div. 

LEXIS 1922 (N.Y. App. Div. 2d Dep't 1994). 

Court properly denied employer’s motion for summary judgment in action alleging that disparate treatment and eventual 

discharge of employee from employment constituted unlawful racial discrimination in violation of CLS Exec § 296(1), even 

though employee was collaterally estopped from challenging factual findings made by arbitrator and by Administrative Law 

Judge in prior quasi-judicial proceedings regarding accumulation of sufficient points to justify discharge of employee pursuant 

to employer’s absenteeism policy, since fact issues existed as to alleged disparate treatment of employee during employment, 

and whether his discharge under absenteeism policy constituted pretext for racial discrimination, issues which were not raised 

during either of prior proceedings. Clark v Cargill, Inc., Flour Milling Div., 206 A.D.2d 870, 615 N.Y.S.2d 210, 1994 N.Y. App. 

Div. LEXIS 7782 (N.Y. App. Div. 4th Dep't 1994). 

Termination of cashier/wire service operator for banking and brokerage firm was not due to misconduct, and thus he was not 

disqualified from receiving unemployment insurance benefits, even though he did not reveal on his employment application 2 

arrests in 1991 for misdemeanor of aggravated harassment, where (1) those charges had been adjourned in contemplation of 

dismissal, and records thereof had been sealed, (2) application questions sought information about arrests for misdemeanors 

relating to acts of dishonesty, theft, or fraud, (3) cashier’s arrests were not so related, and (4) CLS Exec § 296(16) prohibits 

employer, “unless specifically required or permitted by statute [from making] any inquiry about, whether in any form of 

application or otherwise, or to act upon adversely to the individual, any arrest or criminal accusation of such individual not then 

pending against that individual which was followed by a termination of that criminal action or proceeding in favor of such 

individual.” In re Claim of Ruggiero, 263 A.D.2d 554, 693 N.Y.S.2d 266, 1999 N.Y. App. Div. LEXIS 7706 (N.Y. App. Div. 3d 

Dep't 1999). 

Commissioner’s award of $25,000 in compensatory damages to an employee for mental anguish and humiliation in an age 

discrimination claim was not supported by the evidence, and was reduced to $15,000. New York State Tug Hill Commn. v New 

York State New York State Div. of Human Rights, 52 A.D.3d 1169, 860 N.Y.S.2d 698, 2008 N.Y. App. Div. LEXIS 5159 (N.Y. 

App. Div. 4th Dep't 2008). 

In an Article 78 proceeding brought by a New York City marshal who was suspended from office after being charged with 

various crimes relating to his office, a directive issued by respondent officials of the Department of Investigation of the City of 

New York which provided that “any former Marshal who has been convicted of a crime related to the performance of his/her 

official duties may not be employed by any present City Marshal when such employment bears a direct relationship to the 

criminal offense for which the former Marshal was convicted” was constitutional on its face and as applied to petitioner and did 

not violate Correc Law § 752 or Exec Law § 290 where petitioner was an ex-city marshal currently employed in a marshal’s 

office and was convicted of racketeering-based crimes said to have been committed while he was employed as a City marshal 

and in connection with his official duties. Ribotsky v Lupkin, 114 Misc. 2d 913, 452 N.Y.S.2d 806, 1982 N.Y. Misc. LEXIS 3586 

(N.Y. Sup. Ct. 1982). 

In an employment discrimination action, while N.Y. Exec. Law § 296(16) did not permit an employer to act adversely to an 

employee based on a pending drug possession charge followed by a conviction for disorderly conduct, the employer could 

consider the independent evidence of the conduct leading to the criminal charges, particularly in light of the fact that the 
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employer was statutorily required to do a criminal background check under N.Y. Mental Hyg. Law §§ 16.33 and 31.35. Johnson 

v Association for the Advancement of the Blind & Retarded, 863 N.Y.S.2d 323, 21 Misc. 3d 268, 240 N.Y.L.J. 17, 2008 N.Y. 

Misc. LEXIS 4800 (N.Y. Sup. Ct. 2008). 

Department of Corrections (DOC) properly terminated a probationary correction officer’s employment—filing a false claim—

even though the charge for which he was arrested was dismissed and sealed because the Human Rights Law was not violated 

where the DOC made an independent assessment that the conduct underlying the officer’s arrest violated its internal rules and 

regulations, whether or not the officer’s supervisor lied to the police about their relationship was irrelevant to his arrest, and 

there was no indicia of bias in either the police department’s determination to arrest the officer, based upon its investigation, or 

the DOC’s determination that making a false claim constituted conduct unbecoming an officer. Matter of Young v City of New 

York, 68 Misc. 3d 514, 124 N.Y.S.3d 892, 2020 N.Y. Misc. LEXIS 2332 (N.Y. Sup. Ct. 2020). 

Employee’s claims against employer under NY Exec Law § 296(16) were not preempted by federal law, where employer 

discharged employee upon his arrest on charges that were later dismissed, because employee’s claims did not involve 

interpretation of a collective bargaining agreement. Gonzalez v Dynair Service Co., 728 F. Supp. 100, 1990 U.S. Dist. LEXIS 

701 (E.D.N.Y. 1990). 

32.  Discrimination based on maritial status  

Human Rights Law § 296(1)(a), making it an unlawful discriminatory practice for an employer to refuse to hire or employ or to 

bar or to discharge from employment an individual because of his marital status, did not prohibit an employer from enforcing 

an employment rule forbidding an employee from working under the supervision of a relative, which term was defined as 

including a spouse, a parent, a sibling, or an offspring, since the term marital status proscribed conduct that discriminated 

according to the individual’s status, i.e., divorced, separated, widowed or single, and did not prohibit discrimination based on 

an individual’s marital relationship to a specific spouse. The Commissioner of Human Rights erred in sustaining a complaint 

alleging that the complainant was discriminated against because of her marital status when she was terminated by her employer 

while employed under the direct supervision of her husband, since the term marital status means that employers may no longer 

decide whether to hire, fire, or promote someone because he or she is single, married, divorced, separated or the like, and the 

complainant was not discharged because she was married but rather because she was married to her supervisor. Manhattan 

Pizza Hut, Inc. v New York State Human Rights Appeal Board, 51 N.Y.2d 506, 434 N.Y.S.2d 961, 415 N.E.2d 950, 1980 N.Y. 

LEXIS 2744 (N.Y. 1980). 

A village’s conduct in terminating the employment of the wife of a tax assessor who had angered certain village residents by 

increasing the assessments of their properties did not constitute discrimination in employment on the basis of marital status 

prohibited by Exec Law § 296; rather, the conduct was an act of political retaliation against the husband who was employed by 

a neighboring municipality but whose jurisdiction extended to the village. State Div. of Human Rights ex rel. Howarth v 

Spencerport, 78 A.D.2d 50, 434 N.Y.S.2d 52, 1980 N.Y. App. Div. LEXIS 13406 (N.Y. App. Div. 4th Dep't 1980) . 

Termination of petitioner’s employment as correction officer did not violate CLS Exec §§ 291 and 296, which prohibit 

discharge of employee due to marital status, although petitioner’s undisclosed marriage to inmate and parolee was mentioned in 

notice of discipline, where basis for her termination was violation of Employees’ Manual rules prohibiting employees from 

engaging in relationship with any inmate in manner or form not necessary or proper for discharge of duties, and requiring that 

any such relationship be reported. Vega v Department of Correctional Services, 186 A.D.2d 340, 588 N.Y.S.2d 202, 1992 N.Y. 

App. Div. LEXIS 10816 (N.Y. App. Div. 3d Dep't 1992), app. dismissed, 81 N.Y.2d 782, 594 N.Y.S.2d 718, 610 N.E.2d 391 (N.Y. 

1993). 

Plaintiff employee established prima facie case of discrimination based on marital status under CLS Exec § 296 where he 

submitted evidence that his supervisor had stated that one reason he was chosen for reduction-in-force layoff was that he was 

single and could withstand lack of work better from financial standpoint than co-worker who was married. Kipper v Doron 

Precision Sys., 194 A.D.2d 855, 598 N.Y.S.2d 399, 1993 N.Y. App. Div. LEXIS 5507 (N.Y. App. Div. 3d Dep't 1993). 

Award of $54,000 for emotional distress as result or retaliatory discharge in violation of CLS Exec § 296(1)(e) was not 

excessive where (1) plaintiff testified that she suffered from irritable bowel syndrome, pains in her sides, insomnia, migraines 
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and depression, and that as result thereof she sought medical treatment, (2) after her discharge, she was deeply concerned about 

her ability to support herself and her child because she was single mother with limited professional experience and training, and 

(3) she had been unable to secure comparable employment for approximately one year. Gleason v Callanan Indus., 203 A.D.2d 

750, 610 N.Y.S.2d 671, 1994 N.Y. App. Div. LEXIS 4163 (N.Y. App. Div. 3d Dep't 1994). 

Damages for lost wages in action under CLS Exec Art 15 should be calculated by difference between what plaintiff would have 

earned had he or she continued to remain employed with offending employer and what he or she actually earned; thus, in action 

for retaliatory discharge in violation of CLS Exec § 296(1)(i), jury was entitled to presume that plaintiff was to receive wage 

increases in years following her discharge commensurate with wage increases that she had received in past. Gleason v 

Callanan Indus., 203 A.D.2d 750, 610 N.Y.S.2d 671, 1994 N.Y. App. Div. LEXIS 4163 (N.Y. App. Div. 3d Dep't 1994) . 

Defendant was entitled to dismissal of action for age discrimination since plaintiff had signed release whereby she released 

defendant from any and all causes of action arising from or during her employment, including claims for employment 

discrimination; plaintiff could not escape impact of release by claiming that she had misinterpreted terms of release. Koster v 

Ketchum Communications, 204 A.D.2d 280, 611 N.Y.S.2d 298, 1994 N.Y. App. Div. LEXIS 4571 (N.Y. App. Div. 2d Dep't 

1994), app. dismissed, 85 N.Y.2d 857, 639 N.Y.S.2d 782, 662 N.E.2d 1072, 1995 N.Y. LEXIS 266 (N.Y. 1995). 

Assertion that plaintiff “Annette Cramer” was terminated “because she was married to Joseph Cramer” did not set forth 

cognizable action under CLS Exec § 296(1)(a), which prohibits discrimination based on individual’s marital status rather than 

on fact that individual is married to any particular partner. Cramer v Newburgh Molded Prods., 228 A.D.2d 541, 645 N.Y.S.2d 

46, 1996 N.Y. App. Div. LEXIS 7114 (N.Y. App. Div. 2d Dep't), app. denied, 89 N.Y.2d 803, 653 N.Y.S.2d 280, 675 N.E.2d 

1233, 1996 N.Y. LEXIS 4267 (N.Y. 1996). 

In action under CLS Exec § 296, plaintiff’s claim that defendant’s discriminatory firing caused her to choose to have abortion, 

and to separate from her husband, would be dismissed for lack of proximate cause. Martinez v Ketchum Advertising Co., 865 F. 

Supp. 166, 1994 U.S. Dist. LEXIS 14330 (S.D.N.Y. 1994). 

Employee’s claim alleging discrimination pursuant to N.Y. Exec. Law § 296(1)(a) due to his marital status to his wife, who was 

a fellow employee with the same employer, could not stand because there was no protection afforded under the New York 

Human Rights Law regarding one’s marriage to a particular person. The relevant provision related to the employee’s “marital 

status” not his or her “marital relationships.” Pibouin v CA, Inc., 867 F. Supp. 2d 315, 2012 U.S. Dist. LEXIS 47102 (E.D.N.Y. 

2012). 

33.  Discrimination based on disability, generally  

In an Article 78 proceeding in which a city railroad clerk contended that his employer terminated his probationary appointment 

to a supervisory position because of a physical disability in violation of Exec Law § 296, the clerk’s petition was improperly 

dismissed without a hearing, since discrimination is barred against an impaired individual who is reasonably able to do what 

the position requires; on remand, the employer must submit an answer addressing the discrimination issue, and it must be 

decided whether facts exist justifying conclusion that clerk cannot perform the job in a reasonable manner. Miller v Ravitch, 60 

N.Y.2d 527, 470 N.Y.S.2d 558, 458 N.E.2d 1235, 1983 N.Y. LEXIS 3542 (N.Y. 1983). 

An employee is properly terminated from employment where he indicated in his job application that he had no ailment or 

handicap such as would prevent him from doing any kind of work and, after being hired for a particular job he informed his 

employer that he was physically unable to perform that job; the employer was under no obligation to offer him a job which he 

could perform, and there was no unlawful discrimination against the employee. Korn v New York State Human Rights Appeal 

Board, 64 A.D.2d 308, 410 N.Y.S.2d 138, 1978 N.Y. App. Div. LEXIS 12735 (N.Y. App. Div. 3d Dep't 1978) . 

An employer who pursuant to a collective bargaining agreement construed an employee’s failure to respond to a request for 

medical verification that she was unable to return to work after having been determined capable of doing so as a voluntary 

resignation did not engage in unlawful discriminatory practices, where the employer would have made such a determination 

with any employee who also failed to respond. Varano v New York State Human Rights Appeal Bd., 96 A.D.2d 1044, 466 

N.Y.S.2d 454, 1983 N.Y. App. Div. LEXIS 19701 (N.Y. App. Div. 2d Dep't 1983). 
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CLS Executive § 296, making it unlawful discriminatory practice for employer to discharge employee because of disability, is 

limited under CLS Executive § 292 for disabilities which do not prevent employee from performing activities involved in job or 

occupation in reasonable manner; where record discloses that employee’s physical disability prevented her from doing job in 

reasonable manner since it caused her to miss unacceptably high number of days of work in job that required consistently good 

attendance, complaint of unlawful discriminatory practice based on physical disability is dismissed. Silk v Huck Installation & 

Equipment Div., 109 A.D.2d 930, 486 N.Y.S.2d 406, 1985 N.Y. App. Div. LEXIS 47452 (N.Y. App. Div. 3d Dep't 1985) . 

Probationary employee who has been on medical leave without pay for some 5 months prior to termination of employment is 

not discriminatorily discharged where records indicate that employee was not reasonably able to perform duties of subject 

position. Dukelow v Lum, 112 A.D.2d 302, 491 N.Y.S.2d 990, 1985 N.Y. App. Div. LEXIS 56091 (N.Y. App. Div. 2d Dep't 

1985). 

In order to establish liability it is incumbent upon employee to prove that employment termination was because of disability 

and that, although disabled, his impairment did not preclude him from performing his duties in reasonable manner; summary 

judgment may not be granted where there is no clear indication of reason for employee’s discharge. Doin v North American 

Carbide, Inc., 112 A.D.2d 499, 490 N.Y.S.2d 910, 1985 N.Y. App. Div. LEXIS 55845 (N.Y. App. Div. 3d Dep't 1985) . 

Probationary New York City Transit Police Officer who was unable to reasonably do what position required because of 

disability was not improperly terminated pursuant to CLS Exec § 296; under CLS Exec § 292 term “disability” is limited to 

disabilities which do not prevent complainant from performing in reasonable manner activities involved in job or occupation, 

and since officer could not be placed on patrol duty (his most important function as police officer), termination of his 

employment was proper. Caminiti v New York City Transit Authority Police Dep't, 125 A.D.2d 306, 508 N.Y.S.2d 590, 1986 

N.Y. App. Div. LEXIS 62568 (N.Y. App. Div. 2d Dep't 1986). 

Determination that removal of employee without subjecting him to physical examination constituted discrimination on basis of 

physical disability was supported by substantial evidence where employer (1) relied merely on lay opinion of one of its other 

employees that dismissed employee was disabled when he attempted to return to work following heart bypass surgery, (2) 

terminated employee without consulting medical personnel, (3) did not discuss matter with employee or his doctor, and (4) did 

not examine employee’s medical records or seek to have him evaluated by doctors; moreover, employee’s own doctor certified 

that he was able to return to his usual duties as warehouse manager, that he had been asymptomatic since operation, and that he 

had no medical restrictions. State Div. of Human Rights ex rel. Pecci v S. A. Cook Factory Showroom, 132 A.D.2d 935, 518 

N.Y.S.2d 483, 1987 N.Y. App. Div. LEXIS 49388 (N.Y. App. Div. 4th Dep't 1987), aff'd, 71 N.Y.2d 922, 528 N.Y.S.2d 537, 523 

N.E.2d 824, 1988 N.Y. LEXIS 592 (N.Y. 1988). 

Employer was entitled to summary judgment dismissing employee’s action alleging discrimination due to disability under CLS 

Exec § 296 where it was undisputed that employee’s excessive absences were caused by various illnesses requiring 

hospitalization and employer’s absence control plan required good employee attendance to effectively provide its 

communication services 24 hours per day, 365 days per year; since employee’s condition was preventing her from reasonably 

performing her tasks, employee’s decision to dismiss her was not unlawful discrimination. Giaquinto v New York Tel. Co., 135 

A.D.2d 928, 522 N.Y.S.2d 329, 1987 N.Y. App. Div. LEXIS 52841 (N.Y. App. Div. 3d Dep't 1987), app. denied, 73 N.Y.2d 701, 

535 N.Y.S.2d 595, 532 N.E.2d 101, 1988 N.Y. LEXIS 3347 (N.Y. 1988). 

Court erred in granting summary judgment dismissing employee’s cause of action for wrongful discharge because of disability 

in violation of CLS Exec § 296, where fact question existed as to whether employer, in terminating employee for misconduct, 

had good faith belief that employee was no longer disabled during 6-month period in which he received disability benefits, 

based on employee’s statement that he had been free of pain for 6 months. Miano v Caterpillar Tractor Co., 184 A.D.2d 807, 

584 N.Y.S.2d 234, 1992 N.Y. App. Div. LEXIS 7822 (N.Y. App. Div. 3d Dep't 1992). 

Employer was entitled to summary judgment in former employee’s action for wrongful discharge where employee, because of 

non-job related automobile accident, suffered injuries which concededly often rendered him totally unable to perform his work; 

under circumstances, employer was permitted, under CLS Exec § 296, to dismiss employee due to his excessive absences and 

unsatisfactory performance. DiGeronimo v First Nationwide Bank, 209 A.D.2d 575, 619 N.Y.S.2d 640, 1994 N.Y. App. Div. 
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LEXIS 11527 (N.Y. App. Div. 2d Dep't 1994), app. dismissed, 85 N.Y.2d 905, 627 N.Y.S.2d 326, 650 N.E.2d 1328, 1995 N.Y. 

LEXIS 5655 (N.Y. 1995). 

Employer was entitled to summary judgment in action alleging that it violated CLS Exec § 296 by discharging plaintiff from 

his position as store manager, where plaintiff sustained foot injury that prevented him from performing his duties, which 

required much standing, bending, lifting, and walking around store to supervise other employees and where, upon his return to 

work after second surgical procedure, plaintiff admittedly only walked around store for about “an hour a day” and spent rest of 

his time sitting. Lawson v High Bar Wholesale Food Distribs., 217 A.D.2d 646, 629 N.Y.S.2d 807, 1995 N.Y. App. Div. LEXIS 

8104 (N.Y. App. Div. 2d Dep't 1995). 

Evidence supported determination that employee was not improperly terminated because of disability or in retaliation for 

instituting Human Rights proceedings where it was shown that she had received poor job performance ratings for 3 years, had 

many unexplained absences, and offered false excuses for missing work. Kamen v Rosa, 223 A.D.2d 433, 636 N.Y.S.2d 59, 

1996 N.Y. App. Div. LEXIS 337 (N.Y. App. Div. 1st Dep't 1996). 

There was no basis to set aside jury verdict dismissing plaintiff’s claim that county failed to appoint her to permanent security 

guard position because of her physical disability although her eligibility for position was certified under CLS Civ S § 55-a, 

where she failed civil service exam administered for that position, and she failed to establish that commissioner had designated 

prescribed number of positions with duties that could be performed by certified physically disabled individuals or that open 

position existed in this category to which she could be appointed. Coluccio v County of Albany, 258 A.D.2d 756, 685 N.Y.S.2d 

823, 1999 N.Y. App. Div. LEXIS 1165 (N.Y. App. Div. 3d Dep't 1999). 

There was no basis to conclude that bridge and tunnel authority discriminated against employee on basis of disability by 

discharging him under CLS Civ S § 73 for continuous absence from work due to disability for more than one year where, in his 

12-year absence on disability leave, employee never sought to return to work with or without accommodation, even after he 

was denied ordinary disability retirement. Fallon v Triborough Bridge & Tunnel Auth., 259 A.D.2d 377, 687 N.Y.S.2d 123, 

1999 N.Y. App. Div. LEXIS 2835 (N.Y. App. Div. 1st Dep't 1999). 

Court properly dismissed Article 78 proceeding in which petitioner alleged that his probationary employment was terminated 

based on perceived disability in violation of anti-discrimination laws where (1) in order to settle disciplinary charges relating to 

extensive history of absenteeism, petitioner agreed that, during stipulated probationary period, he could be terminated “without 

recourse to Article 33 of the State-CSEA Agreement or any other provision or law,” and (2) during next 6 months, he was 

absent from work 7 times. Williams v Commissioner of the Office of Mental Health, 259 A.D.2d 623, 686 N.Y.S.2d 788, 1999 

N.Y. App. Div. LEXIS 2496 (N.Y. App. Div. 2d Dep't 1999). 

At-will employee asserting disability discrimination failed to raise triable issue sufficient to defeat defendants’ summary 

judgment motion where she had been unable to perform her duties at time of adverse employment decision. Kelly v 

Poughkeepsie Area Chamber of Commerce, 265 A.D.2d 307, 696 N.Y.S.2d 215, 1999 N.Y. App. Div. LEXIS 9674 (N.Y. App. 

Div. 2d Dep't 1999). 

Defendants were entitled to summary judgment dismissing employee’s action alleging that they unlawfully discriminated 

against her by discharging her because of her disability in violation of CLS Exec § 296(1)(a) where (1) within a few days after 

employee was fired for poor work performance, she applied for workers’ compensation benefits, claiming that she was totally 

disabled and unable to work as result of back injury sustained during course of her employment, (2) CLS Exec § 292(21) limits 

Human Rights Law recovery to disabilities that “do not prevent the complainant from performing in a reasonable manner the 

activities involved in the job or occupation sought or held,” and (3) employee could not claim that she was entitled to workers’ 

compensation benefits on ground that she was totally disabled and, at same time, claim that her “disability” was within 

protection of § 292(21). Sherman v Kang, 275 A.D.2d 1016, 713 N.Y.S.2d 597, 2000 N.Y. App. Div. LEXIS 9602 (N.Y. App. 

Div. 4th Dep't 2000). 

In action alleging that plaintiff was discharged from her job as receptionist and clerical worker, in violation of state and city 

Human Rights Laws, after it was discovered that she had condition similar to carpal tunnel syndrome (“bilateral ulnar nerve 

entrapment”), defendants were not entitled to summary judgment on ground that plaintiff’s employment was terminated solely 

because of her poor job performance, as triable issues existed as to whether her disability prevented her from performing her 
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job in reasonable manner and/or whether her termination was motivated by legitimate non-discriminatory reason. Umansky v 

Masterpiece Int'l Ltd., 276 A.D.2d 691, 714 N.Y.S.2d 735, 2000 N.Y. App. Div. LEXIS 10772 (N.Y. App. Div. 2d Dep't 2000) . 

Employee discrimination complaint against New York City Department of Correction (DOC) alleging harassment based on 

“perceived disability” was devoid of merit, as complainant’s erratic and hostile conduct (including use of excessive force 

against inmates and verbal abuse of superiors and fellow officers) warranted subjecting him to drug tests and psychiatric 

evaluation, and DOC’s precaution of first suspending and then terminating him could not be viewed as unreasonable or 

discriminatory, although test results were negative, given DOC’s responsibility for safety of employees and inmates, its 

exposure to liability for any injury that might result, and fact that complainant’s behavior continued to be erratic. Robinson v 

New York State Div. of Human Rights, 277 A.D.2d 76, 716 N.Y.S.2d 47, 2000 N.Y. App. Div. LEXIS 12002 (N.Y. App. Div. 1st 

Dep't 2000), app. dismissed, 96 N.Y.2d 775, 725 N.Y.S.2d 633, 749 N.E.2d 202, 2001 N.Y. LEXIS 586 (N.Y. 2001). 

Determination that an employer violated N.Y. Exec. Law § 292(21-e) by failing to provide reasonable accommodations for the 

complainant’s disability, which was a sensitivity to an ingredient in a cleaning solution used in her work, was supported by 

substantial evidence because, although the employer had protective equipment at the work site that may have alleviated the 

complainant’s adverse reaction to the ingredient at issue, at no time before her termination from employment did the employer 

advise the complainant that the protective equipment was available for her use. Neither of the complainant’s supervisors 

addressed the medical issues raised by the complainant and her physician before terminating her. Matter of New Venture Gear, 

Inc. v New York State Div. of Human Rights, 41 A.D.3d 1265, 839 N.Y.S.2d 375, 2007 N.Y. App. Div. LEXIS 7165 (N.Y. App. 

Div. 4th Dep't 2007). 

Trial court properly concluded that an employee failed to state a cause of action for employment discrimination on the basis of 

disability as the employee failed to set forth factual allegations sufficient to show that, upon the provision of reasonable 

accommodations, she could perform the essential functions of her job. Staskowski v Nassau Community Coll., 53 A.D.3d 611, 

862 N.Y.S.2d 544, 2008 N.Y. App. Div. LEXIS 6202 (N.Y. App. Div. 2d Dep't 2008). 

Employee was not entitled to a judgment on a disability discrimination claim under N.Y. Exec. Law § 296 as her termination 

under N.Y. Civ. Serv. Law § 71 from her job as a developmental aide with the Office of Mental Retardation and Developmental 

Disabilities (OMRDD) was appropriate because the employee could no longer perform the essential functions of her job, such 

as lifting and performing physical interventions with disabled individuals; even if she was reassigned to a work location with 

higher functioning individuals, she would have to do some lifting in certain circumstances. Gill v Maul, 61 A.D.3d 1159, 876 

N.Y.S.2d 751, 2009 N.Y. App. Div. LEXIS 2635 (N.Y. App. Div. 3d Dep't 2009). 

Finding that an employee suffered employment discrimination based on disability was proper because the employee testified 

that the restaurant manager told him he was fired from his part-time dishwashing job because of scarring on his head caused by 

a psoriasis and cellulitis condition, which presented a prima facie case of discrimination, and the employer’s three explanations 

for the employee’s termination were pretextual; there was no evidence that the employee was unable to perform his job 

responsibilities because of his condition and the employer was not permitted to discriminate on the basis of customers’ 

preferences. There was no showing that the employee’s condition constituted a health code violation, and while the employee’s 

change in shift at another job required a change in his schedule with the employer, the employee was never warned that he 

could be terminated based on his unavailability. Matter of Tosha Rests., LLC v New York State Div. of Human Rights, 79 

A.D.3d 1337, 911 N.Y.S.2d 734, 2010 N.Y. App. Div. LEXIS 9173 (N.Y. App. Div. 3d Dep't 2010). 

Terminated employee’s New York State Human Rights Law, N.Y. Exec. Law § 296(1)(a), and the New York City Human 

Rights Law, New York City, N.Y., Admin. Code § 8-107(1)(a), claim failed where: (1) employee was unable to perform the 

duties of his job as a construction inspector because of his lung condition, and no reasonable accommodation was available 

under N.Y. Exec. Law § 292(21) and New York City, N.Y., Admin. Code § 8-107(15) as the only way the employee was able to 

report on construction progress was to be at the site; (2) the employee could not complete his duties from the central office; and 

(3) the employee’s doctor and the employee stated that the employee could not visit construction sites. Jacobsen v New York 

City Health & Hosps. Corp., 97 A.D.3d 428, 948 N.Y.S.2d 586, 2012 N.Y. App. Div. LEXIS 5386 (N.Y. App. Div. 1st Dep't 

2012), aff'd in part, modified, 22 N.Y.3d 824, 988 N.Y.S.2d 86, 11 N.E.3d 159, 2014 N.Y. LEXIS 570 (N.Y. 2014). 
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Terminated employee’s New York State Human Rights Law, N.Y. Exec. Law § 296(1)(a), and the New York City Human 

Rights Law, New York City, N.Y., Admin. Code § 8-107(1)(a), claim failed as the employer engaged in an interactive process 

for purposes of N.Y. Exec. Law § 292 and New York City, N.Y., Admin. Code § 8-107(15) by: (1) seeking clarification from the 

employee’s doctor, keeping the employee’s job open during two separate medical leaves, and communicating with the 

employee and his doctor; and (2) it was only after it was confirmed that the employee could not work at construction sites that 

he was terminated. Jacobsen v New York City Health & Hosps. Corp., 97 A.D.3d 428, 948 N.Y.S.2d 586, 2012 N.Y. App. Div. 

LEXIS 5386 (N.Y. App. Div. 1st Dep't 2012), aff'd in part, modified, 22 N.Y.3d 824, 988 N.Y.S.2d 86, 11 N.E.3d 159, 2014 N.Y. 

LEXIS 570 (N.Y. 2014). 

Employee’s claims under N.Y. Exec. Law § 296(1)(a) and New York City, N.Y., Admin. Code § 8-107(1)(a) were properly 

dismissed because the employee, through counsel, abruptly cut off the interactive process begun by the employer to reach a 

mutually acceptable accommodation. Romanello v Intesa Sanpaolo S.p.A., 97 A.D.3d 449, 949 N.Y.S.2d 345, 2012 N.Y. App. 

Div. LEXIS 5517 (N.Y. App. Div. 1st Dep't 2012), aff'd in part, modified, 22 N.Y.3d 881, 976 N.Y.S.2d 426, 998 N.E.2d 1050, 

2013 N.Y. LEXIS 2755 (N.Y. 2013). 

Division of Human Rights properly concluded that a hearing-impaired court interpreter established a prima facie case of 

disability discrimination because permitting the interpreter to wear a hearing aid was a reasonable accommodation and would 

not pose a significant risk of substantial harm where the employer failed to provide any legitimate non-discriminatory reason 

for its decision, no sufficiently individualized assessment occurred, and, given the employer’s blanket policy barring hearing-

impaired persons from employment as court officers and its failure to accommodate the employee who had an asymmetric 

hearing loss, the civil penalty of $ 30,000 was correctly assessed. Matter of New York State Unified Ct. Sys. v New York State 

Div. of Human Rights, 180 A.D.3d 555, 120 N.Y.S.3d 292, 2020 N.Y. App. Div. LEXIS 1244 (N.Y. App. Div. 1st Dep't), app. 

denied, 35 N.Y.3d 916, 157 N.E.3d 141, 132 N.Y.S.3d 417, 2020 N.Y. LEXIS 2545 (N.Y. 2020). 

CLS Exec § 296(1)(a) claim for wrongful discharge based on physical disability was not exempt from broad arbitration clause 

in employment contract subject to Federal Arbitration Act, 9 USCS §§ 1 et seq., notwithstanding plaintiff’s contention that her 

employment as registered securities representative involved transactions in commerce, since absence of federal statute 

prohibiting disability-based discrimination by private employers precluded inference that Congress intended to exempt such 

category of claims from rigorous enforcement of arbitration claims required by policy underlying Federal Arbitration Act. 

DeSapio v Josephthal & Co., 143 Misc. 2d 611, 540 N.Y.S.2d 932, 1989 N.Y. Misc. LEXIS 228 (N.Y. Sup. Ct. 1989). 

In discrimination cases under N.Y. Exec. Law § 296, a discriminatory intent may have been inferred from the very fact that an 

employer offered a sham excuse for its action, and a plaintiff may have defeated a motion for summary judgment by raising a 

triable issue of fact concerning either the falsity of the employer’s explanation for the challenged action or the employer’s 

discriminatory motive; however, discrimination count was properly dismissed where nurse failed to raise a triable fact issue 

concerning either the falsity of the hospital’s reason for terminating her employment or the alleged discriminatory motive of the 

hospital for its actions. Morse v Wyo. County Cmty. Hosp. & Nursing Facility, 305 A.D.2d 1028, 758 N.Y.S.2d 749, 2003 N.Y. 

App. Div. LEXIS 4726 (N.Y. App. Div. 4th Dep't 2003). 

State university health science center established that a resident’s narcolepsy prevented the resident from performing his duties 

in a reasonable manner despite reasonable attempts to accommodate his needs, and the trial court erred by denying the center’s 

motion for summary judgment on the resident’s claim that he was illegally terminated from his position, in violation of N.Y. 

Exec. Law § 296 and New York City, N.Y., Admin. Code § 8-107. Timashpolsky v State Univ. of N.Y. Health Sci. Ctr., 306 

A.D.2d 271, 761 N.Y.S.2d 94, 2003 N.Y. App. Div. LEXIS 6244 (N.Y. App. Div. 2d Dep't 2003), app. denied, 1 N.Y.3d 507, 776 

N.Y.S.2d 223, 808 N.E.2d 359, 2004 N.Y. LEXIS 78 (N.Y. 2004). 

Employee’s discrimination action based on her alleged disability failed because by her own admission, the employee could not 

perform an essential function of her customer service job, even with an accommodation. The employer’s statutory obligation to 

provide a “reasonable accommodation” did not extend to reassignment or transfer of the employee to another position, 

particularly where the employee failed to adequately explain the extend and limits of her restriction. Pimentel v Citibank, N.A., 

29 A.D.3d 141, 811 N.Y.S.2d 381, 2006 N.Y. App. Div. LEXIS 2949 (N.Y. App. Div. 1st Dep't) , app. denied, 7 N.Y.3d 707, 854 

N.E.2d 1277, 2006 N.Y. LEXIS 2120 (N.Y. 2006). 
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Substantial evidence supported a finding that a state department of correction (DOC) unlawfully discriminated against a 

correction officer on the basis of a disability under N.Y. Exec. Law § 296 by terminating his employment allegedly based on 

N.Y. Civ. Serv. Law § 73 as while a DOC medical examiner indicated that the officer could not perform his duties after 

suffering a heart attack because a physical confrontation with an inmate could possibly damage his defibrillator, such a 

possibility was speculative and the treating cardiologist, as well as a physician who performed an independent medical 

examination, found that the officer could work without restriction. Matter of New York State Dept. of Correctional Servs. v 

New York State Div. of Human Rights, 57 A.D.3d 1057, 868 N.Y.S.2d 387, 2008 N.Y. App. Div. LEXIS 9201 (N.Y. App. Div. 3d 

Dep't 2008). 

Dismissal of an actor’s disability discrimination claim was error because the actor sufficiently stated a claim under, inter alia, 

N.Y. Exec. Law § 296; the actor stated that he suffered a disability when he was injured and that, at the time of his termination, 

he was still capable of resuming his employment as a performer. The production company’s stated reason for the actor’s 

termination was directly related to his disability, or its perception that he was disabled, i.e., that he was not eligible for the 

medical leave he had taken after his surgery to repair the injury he suffered. Vig v New York Hairspray Co., L.P., 67 A.D.3d 

140, 885 N.Y.S.2d 74, 2009 N.Y. App. Div. LEXIS 6312 (N.Y. App. Div. 1st Dep't 2009). 

State Division of Human Rights dismissal of former employee’s disability discrimination claim was upheld in an N.Y. Exec. 

Law § 298 proceeding because the employer made reasonable efforts to both communicate with the former employee and 

consider accommodations requested, and former employee’s delay in responding to employer was unexplained; the employer 

kept the former employee and his lawyer informed of the leave time, but, after the request for additional information, neither of 

them contacted the employer to inquire about the status of the accommodations request, or seek additional time to respond to 

the employer’s inquiry. Matter of Vinikoff v New York State Div. of Human Rights, 83 A.D.3d 1159, 920 N.Y.S.2d 458, 2011 

N.Y. App. Div. LEXIS 2698 (N.Y. App. Div. 3d Dep't 2011). 

In an employment discrimination case, the federal district court properly granted summary judgment because plaintiff was 

collaterally estopped from asserting claims under ADA and the New York State Human Rights Law that he raised in a N.Y. 

C.P.L.R. art. 78 proceeding before the New York Supreme Court; plaintiff’s state petition specifically asserted that his 

disqualification violated N.Y. Exec. Law § 296 and could be actionable pursuant to the ADA. The state supreme court 

reasonably concluded it would have been impossible to provide any reasonable accommodations for the essential functions of a 

police officer, because plaintiff could become mentally or physically incapacitated during bursts of severe exertion. Roth v Cty. 

of Nassau, 747 Fed. Appx. 891, 2019 U.S. App. LEXIS 1526 (2d Cir. N.Y.), cert. denied, 139 S. Ct. 2674, 204 L. Ed. 2d 1070, 

2019 U.S. LEXIS 3756 (U.S. 2019). 

Former employee who had performed landscaping and maintenance work for a county’s parks department sufficiently stated a 

claim of disability discrimination under the New York State Human Rights Law, N.Y. Exec. Law § 296, against his former 

supervisor and park superintendents because the employee alleged that he suffered from a mental disability, that he was able to 

perform the essential functions of job, and that he was discharged on the basis of his disability. The employees’ allegation that 

he received permission to leave work early gave rise to an inference that the decision to discharge the employee was based on 

unlawful discrimination rather than on the fact that the employee left work fifteen minutes early. Costabile v County of 

Westchester, 2007 U.S. Dist. LEXIS 29787 (S.D.N.Y. Apr. 20, 2007), amended, 485 F. Supp. 2d 424, 2007 U.S. Dist. LEXIS 

33484 (S.D.N.Y. 2007). 

Directed verdict for an employer on employee’s N.Y. Exec. Law § 296 of the New York Human Rights Law claim was vacated 

and remanded; because the employee’s evidence was sufficient to survive judgment as a matter of law on her Rehabilitation 

Act, 29 USCS § 701 et seq., claim, then a fortiori her New York Human Rights Law claim should have been submitted to the 

jury. Peters v Baldwin Union Free Sch. Dist., 320 F.3d 164, 2003 U.S. App. LEXIS 2510 (2d Cir. N.Y. 2003). 

Employee’s inability to perform part of his job may provide legitimate, non-discriminatory reason for terminating employment. 

O'Keefe v Niagara Mohawk Power Corp., 714 F. Supp. 622, 1989 U.S. Dist. LEXIS 6454 (N.D.N.Y. 1989). 

Human Rights Law claim under CLS Exec Law § 296 need not be denied summarily, where former railroad worker supplies 

substantial evidence showing himself qualified to perform duties of trainman/freight conductor despite loss of his right hand 

and lower arm, because claim is not preempted by Railway Labor Act (45 USCS §§ 151 et seq.) and complaint makes out 
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prima facie case of discrimination on basis of his disability. Jefferlone v Canadian Pac. (U.S.), 887 F. Supp. 487, 1995 U.S. 

Dist. LEXIS 7802 (W.D.N.Y. 1995). 

Railroad employee who lost his hand and lower arm in railroad accident established prima facie case of unlawful 

discrimination based on physical disability where he showed that railroad refused to allow him to “bump” into bargaining unit 

position of trainman/freight conductor after his management position was eliminated, that railroad did not evaluate his ability to 

do tasks necessary for position or give him opportunity to show that he was qualified, that examining physician found him to be 

medically qualified for position, that his management position had periodically required him to perform duties of 

trainman/freight conductor, and that he was capable of performing those duties. Jefferlone v Canadian Pac. (U.S.), 887 F. 

Supp. 487, 1995 U.S. Dist. LEXIS 7802 (W.D.N.Y. 1995). 

Railway Labor Act (45 USCS §§ 151 et seq.) did not preempt claim by railroad employee who alleged that railroad unlawfully 

discriminated against him on basis of disability after his hand and lower arm were amputated; trier of fact could decide, without 

interpreting parties’ collective bargaining agreement, whether railroad violated New York law when it refused to allow 

employee to “bump” into bargaining unit position of trainman/freight conductor after his management position was eliminated, 

where complaint alleged that railroad did not evaluate employee’s ability to do tasks necessary for position or give him 

opportunity to show that he was qualified, even though examining physician had reported that he was capable of performing 

necessary job functions. Jefferlone v Canadian Pac. (U.S.), 887 F. Supp. 487, 1995 U.S. Dist. LEXIS 7802 (W.D.N.Y. 1995). 

Mere fact that plaintiff was discharged shortly after he voluntarily revealed his disability to his employer did not, by itself, 

establish factual basis to infer illegal discrimination where there was no evidence of underlying animus, plaintiff admittedly 

was met with sympathetic to neutral reactions from people he informed of his disability, and employer met its burden of 

showing reasonable, independent, and nondiscriminatory motive for discharge. Fitzgerald v Alleghany Corp., 904 F. Supp. 223, 

1995 U.S. Dist. LEXIS 17337 (S.D.N.Y. 1995). 

Deaf employee’s claim under New York State Human Rights Law (CLS Exec Law §§ 290 et seq.) will not be denied 

summarily, where deaf employee makes out prima facie case alleging his firing was caused by lack of qualified interpreter at 

meeting regarding employee’s placement of money of co-worker in his locker, because analysis of disability discrimination 

claim under § 296 is substantially same as that for failure-to-accommodate claim under Americans with Disabilities Act (42 

USCS §§ 12101 et seq.). Mohamed v Marriott Int'l, 905 F. Supp. 141, 1995 U.S. Dist. LEXIS 15762 (S.D.N.Y. 1995). 

Employee’s status as breast-feeding mother does not render her “disabled” under Human Rights Law; to extent that plaintiff 

argues that her child must breast-feed as matter of medical necessity, any disability is that of child alone. Bond v Sterling, Inc., 

997 F. Supp. 306, 1998 U.S. Dist. LEXIS 3103 (N.D.N.Y. 1998). 

African-American clerk’s disability discrimination claim must be dismissed, where she developed carpal tunnel syndrome, and 

employer responded by getting her ergonomically friendly work station and chair, assigning her to records department, and 

allowing her to type no more than 4 hours per day, because nothing in record supports her contentions that (1) her disabilities 

were not accommodated, and (2) employer reaction to her medical restrictions was racially biased. Hudson v Delphi Energy & 

Engine Mgmt. Sys., 10 F. Supp. 2d 256, 1998 U.S. Dist. LEXIS 16072 (W.D.N.Y. 1998). 

Gender and disability discrimination claims against Postal Service, brought pursuant to Exec § 296, must be dismissed, where 

former employee sues following her discharge for excessive absences, because claims are preempted by federal discrimination 

law. Snay v United States Postal Serv., 31 F. Supp. 2d 92, 1998 U.S. Dist. LEXIS 18860 (N.D.N.Y. 1998). 

Former nurse anesthetist has no viable state disability discrimination claim against medical center, where he really is only 

contesting disparity in long-term disability benefits for employees with mental, as opposed to physical, disorders, because 

complaint admits he is unable to perform each of material duties of his former regular occupation, and he is not qualified to sue 

for disability discrimination under Exec § 296. Muller v First UNUM Life Ins. Co., 90 F. Supp. 2d 204, 2000 U.S. Dist. LEXIS 

4026 (N.D.N.Y. 2000). 

Employment discrimination case is remanded but without award of fees and costs under 28 USCS § 1447(c), even though 

employer removed arguing claim regarding termination for taking leaves of absence states claim only under federal law, where 
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court finds such termination can support discrimination cause of action under Exec § 296, because employer’s removal theory 

was colorable but ultimately unsuccessful. Bellido-Sullivan v American Int'l Group, 123 F. Supp. 2d 161, 2000 U.S. Dist. 

LEXIS 16970 (S.D.N.Y. 2000). 

Where a city bus driver was terminated after having a mechanical heart valve implanted and starting a life-long anticoagulant 

regimen, the driver’s disability discrimination claims failed to survive summary judgment because the employers did not 

perceive the driver as disabled and the driver was not qualified to perform the essential functions of the position. Burton v 

Metro. Transp. Auth., 244 F. Supp. 2d 252, 2003 U.S. Dist. LEXIS 2314 (S.D.N.Y. 2003). 

In an action in which a former employee former employee filed suit against his former employer et al. alleging violations of the 

Americans with Disabilities Act (ADA) and New York Human Rights Law (NYHRL), there was genuine issues of material 

fact exist regarding whether the individual defendants participated in the alleged discrimination giving rise to violations of the 

NYHRL. Picinich v UPS, 321 F. Supp. 2d 485, 2004 U.S. Dist. LEXIS 11323 (N.D.N.Y. 2004). 

In an action in which a former employee former employee filed suit against his former employer et al. alleging violations of the 

Americans with Disabilities Act (ADA) and New York Human Rights Law (NYHRL), the employee raised a material question 

of fact regarding whether the employer refused to accommodate him when it failed to engage in an interactive process in order 

to identify his limitations and the appropriate accommodations which would allow him to resume working; it was questionable 

whether the employer engaged in the interactive process in a timely matter in light of the fact that its ADA procedure took 

twice as long as estimated prior to its meeting with the employee. Picinich v UPS, 321 F. Supp. 2d 485, 2004 U.S. Dist. LEXIS 

11323 (N.D.N.Y. 2004). 

In an action in which a former employee former employee filed suit against his former employer et al. alleging violations of the 

Americans with Disabilities Act (ADA) and New York Human Rights Law (NYHRL), the employer’s motion for summary 

judgment was denied as to the employee’s claim for discriminatory discharge; there were genuine issues of material fact 

remaining regarding whether the employee was a qualified individual with a disability, whether the employer refused to 

accommodate him, and whether the requested accommodations would imposed an undue hardship upon the employer. Picinich 

v UPS, 321 F. Supp. 2d 485, 2004 U.S. Dist. LEXIS 11323 (N.D.N.Y. 2004). 

Claim for disability discrimination failed because the employee failed to present sufficient evidence from which a reasonable 

jury could have found that he was discharged or otherwise treated adversely because of his disability. The employee was 

repeatedly absent without explanation; he was using drugs and alcohol leading up to and during the time of his absences; he 

ignored repeated requests to provide explanation for his absences; he was dismissed only after a hearing at which he was 

represented by his union and a neutral officer found that the charges of insubordination and excessive absenteeism were valid; 

and, three months after his discharge, he was rehired, as the employer gave him another chance. Robertson v AMTRAK, 400 F. 

Supp. 2d 612, 2005 U.S. Dist. LEXIS 31201 (S.D.N.Y. 2005). 

New York Human Rights Law (NYHRL), N.Y. Exec. Law § 296(3-a)(g), does not protect an employee who, even upon the 

provision of a reasonable accommodation, is physically unable to perform her duties; therefore, a former teachers’ aides 

discrimination claim under the NYHRL against a school district and others failed because she admitted that she was totally 

disabled and unable to work. Casale v Reo, 522 F. Supp. 2d 420, 2007 U.S. Dist. LEXIS 83611 (N.D.N.Y. 2007). 

Former employee failed to show that he was unlawfully terminated due to his disability of corticobasal degeneration, in 

violation of the New York State Human Rights Law, N.Y. Exec. Law § 296, because there was no evidence that the employer 

knew of the disability until the employee stopped working after being diagnosed. Gallo v Alitalia - Linee Aeree Italiane - 

Societa Per Azioni, 585 F. Supp. 2d 520, 2008 U.S. Dist. LEXIS 94195 (S.D.N.Y. 2008). 

Former employee raised genuine issues of fact concerning whether she had an Americans with Disabilities Act of 1990 (ADA) 

disability so as to preclude the entry of summary judgment and a genuine issue of material fact existed whether or not the 

supervisor considered the employee as having an impairment that limited her ability to work or freely go about other major life 

activities; the employee also at least raised a genuine issue of fact concerning the reasonableness of the short-term 

accommodation she actually sought. The New York State Human Rights Law, N.Y. Exec. Law §§ 296.1(a), 296.6; and, New 

York City Human Rights Law (NYCHRL), New York City, N.Y., Admin. Code § 8-107. recognize depression as a disability and 
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even if the employee did not suffer from an ADA-recognized disability, her supervisor did not believe that the employee could 

resume her position. Reilly v Revlon, Inc., 620 F. Supp. 2d 524, 2009 U.S. Dist. LEXIS 45611 (S.D.N.Y. 2009). 

Former employee offered evidence sufficient to show that her former employer discriminated against the employee, in violation 

of N.Y. Exec. Law § 296(1)(a), where the employee offered evidence to show that (1) she had not had previous performance 

deficiencies; (2) she was discharged after returning to work following her brain aneurysm surgery; (3) the manager who 

discharged the employee, after discussing her aneurysm, commented that they needed “someone at the top of their game” and 

someone “who could handle the pressure”; and (4) the employer appeared to regard the employee as being precluded from all 

television production jobs due to the aneurysm. Primmer v CBS Studios, Inc., 667 F. Supp. 2d 248, 2009 U.S. Dist. LEXIS 

81187 (S.D.N.Y. 2009). 

Employee stated a retaliation claim under both the New York State Human Rights Law (NYSHRL), N.Y. Exec. Law § 290 et 

seq., and the New York City Human Rights Law (NYCHRL), New York City, N.Y., Admin. Code § 8-101 et seq., based on her 

letter to a city official in which she voiced her opposition to unlawful employment practices with regard to her need to take an 

absence from work due to multiple sclerosis under the Family Medical Leave Act (FMLA), 29 USCS § 2601 et seq. . Harper v 

New York City, Hous. Auth., 673 F. Supp. 2d 174, 2009 U.S. Dist. LEXIS 105427 (S.D.N.Y. 2009). 

While there is no unbending or rigid rule about what circumstances allow an inference of discrimination when there is an 

adverse employment decision, a plaintiff cannot simply rely on the fact that she was terminated; rather, she must point to facts 

that suggest the termination was motivated, at least in part, by animus based on her alleged disability. A plaintiff cannot sustain 

an action based on her conclusory allegations of discrimination. Vinokur v Sovereign Bank, 701 F. Supp. 2d 276, 2010 U.S. 

Dist. LEXIS 26854 (E.D.N.Y. 2010). 

Based on the undisputed evidence and drawing every inference in the former employee’s favor, no reasonable juror could 

conclude that the employer refused or failed to reasonably accommodate the employee’s disability; on at least five occasions 

between 1999 and 2006, the employee was provided medically-excused leaves of absence from work due to her medical 

condition, and further, in response to the employee’s request for Thursdays off, which was supported by a physician’s note 

indicating that the employee could not work evenings past 5:00 p.m., she was reassigned to work on Sundays, when the branch 

was open until 1:00 p.m. That the parties dispute whether the employer asked for additional medical documentation was 

immaterial; although the employee was not happy with her reassignment, she failed to produce any admissible evidence that the 

steps taken by the employer to accommodate her disability were unreasonable, otherwise inadequate under the circumstances, 

or motivated by discriminatory animus. Vinokur v Sovereign Bank, 701 F. Supp. 2d 276, 2010 U.S. Dist. LEXIS 26854 

(E.D.N.Y. 2010). 

Fact issues remained on a former employee’s disability discrimination claim as to whether the employer was alerted to the need 

for additional accommodations, whether the employee could perform the essential functions of the job with assistance, and 

whether proposed accommodations were reasonable. Lavigna v State Farm Mut. Auto. Ins. Co., 736 F. Supp. 2d 504, 2010 U.S. 

Dist. LEXIS 86865 (N.D.N.Y. 2010). 

Very close temporal proximity between a supervisor’s realization of the severity of the employee’s condition and the mailing of 

the termination letter, coupled with a disbelief of the supervisor’s stated reasons for terminating the employee rooted in a 

suspicion of mendacity, could justify a finder of fact in inferring intentional discrimination. Voltaire v Home Servs. Sys., 823 F. 

Supp. 2d 77, 2011 U.S. Dist. LEXIS 115081 (E.D.N.Y. 2011). 

Even if the U.S. Supreme Court decided that transgendered individuals were not members of a protected class for the purposes 

of Title VII, creditor would still belong to a protected class for purposes of the New York State Human Rights Law and her 

state court judgment would still be valid and entitled to full faith and credit by the bankruptcy court in the creditor’s action to 

have the judgment determined to be nondischargeable. Fuller v Rea (In re Rea), 606 B.R. 531, 2019 Bankr. LEXIS 2364 

(Bankr. S.D.N.Y. 2019). 

34.  —AIDS-related  
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Discharge of complainant from his job as waiter occurred immediately after it became known he was diagnosed as suffering 

from AIDS-related complex; to extent restaurant asserts complainant failed to present expert testimony to establish he was 

afflicted with ARC, or that ARC is not “disability” contemplated by article 15 of Executive Law, these issues were not before 

administrative agency, and court may not consider them for first time on review–to extent complainant was similarly employed 

by another restaurant, Commissioner of Human Rights should offset wages and tips so earned against instant back-pay award–

$5,000 awarded by Commissioner for mental anguish will not be disturbed; complainant’s testimony as to mental anguish he 

suffered is sufficient to support such award, and expert medical or other corroborative testimony is not required. Club Swamp 

Annex v White, 167 A.D.2d 400, 561 N.Y.S.2d 609, 1990 N.Y. App. Div. LEXIS 13621 (N.Y. App. Div. 2d Dep't 1990), app. 

denied, 77 N.Y.2d 809, 571 N.Y.S.2d 912, 575 N.E.2d 398, 1991 N.Y. LEXIS 2508 (N.Y. 1991). 

Determination that employer did not unlawfully discriminate against complainant because of his HIV-seropositive status was 

supported by medical and other evidence that physical manifestations of complainant’s disability rendered him physically 

unable to perform job duties of any available position. Phillips ex rel. Phillips v Rosa, 222 A.D.2d 592, 635 N.Y.S.2d 92, 1995 

N.Y. App. Div. LEXIS 12917 (N.Y. App. Div. 2d Dep't 1995), app. denied, 88 N.Y.2d 968, 647 N.Y.S.2d 722, 670 N.E.2d 1354, 

1996 N.Y. LEXIS 5189 (N.Y. 1996). 

Under N.Y. Exec. Law § 296(1)(a), employee claimed that he was discriminatorily discharged based upon his employer’s 

perception that he had the human immunodeficiency virus. The court dismissed that claim by summary judgment as the 

employee did not make a showing that the employer’s legitimate nondiscriminatory financial distress reason for discharging 

him was pretextual. Scardace v Mid Island Hosp., Inc., 21 A.D.3d 363, 800 N.Y.S.2d 42, 2005 N.Y. App. Div. LEXIS 8229 (N.Y. 

App. Div. 2d Dep't 2005). 

Homosexual man who did not have AIDS and did not test positive for HIV infection stated cause of action against his former 

employer for employment disability discrimination under CLS Exec § 296 based on his claim that he was fired because of 

employer’s perception that he had AIDS due to his having had sexual relations with person known to be HIV-positive, since 

statute bans discrimination based on perception, correct or not, that someone is HIV-positive; asymptomatic HIV infection is 

diagnosable medical abnormality and should be considered “disability” for purposes of statute. Petri v Bank of New York Co., 

153 Misc. 2d 426, 582 N.Y.S.2d 608, 1992 N.Y. Misc. LEXIS 71 (N.Y. Sup. Ct. 1992). 

Employee’s termination, allegedly for his admission of petty theft, did not violate New York State Human Rights Law, N.Y. 

Exec. Law § 296(1)(a), where the employer was unaware of the employee’s HIV-positive status. Priore v N.Y. Yankees, 307 

A.D.2d 67, 761 N.Y.S.2d 608, 2003 N.Y. App. Div. LEXIS 6119 (N.Y. App. Div. 1st Dep't), app. denied, 1 N.Y.3d 504, 775 

N.Y.S.2d 781, 807 N.E.2d 894, 2003 N.Y. LEXIS 4134 (N.Y. 2003). 

35.  —Alcoholism  

Court would affirm city’s determination terminating petitioner’s employment as parking lot attendant where he did not contest 

substantial evidence of his misconduct while on duty, including drinking and refusing to undergo breathalyzer test as directed 

by supervisor, and although he established prima facie case that conduct which formed basis for his discharge was causally 

related to his alcoholism, city showed that subsequent to his completion of alcohol treatment program, he had relapse while on 

duty and was immediately charged with misconduct. Myszczenko v City of Poughkeepsie, 239 A.D.2d 584, 657 N.Y.S.2d 455, 

1997 N.Y. App. Div. LEXIS 5639 (N.Y. App. Div. 2d Dep't 1997). 

City police commissioner’s decision to dismiss police officer was based on his misconduct, not his alcoholism, where officer, 

while attending memorial service for slain police officers, twice slid down hotel banister in nude and once discharged fire 

extinguisher without cause, resulting in hotel’s evacuation in early morning hours. Hagmaier v Bratton, 245 A.D.2d 147, 665 

N.Y.S.2d 880, 1997 N.Y. App. Div. LEXIS 13034 (N.Y. App. Div. 1st Dep't 1997). 

Termination of correction officer for his pre-rehabilitation alcohol-related absenteeism violated Human Rights Law where he 

established that his dismissal was for misconduct caused by his alcoholism and that he performed his job in satisfactory manner 

after his discharge from rehabilitation program. Singleton v Kerik, 282 A.D.2d 682, 723 N.Y.S.2d 695, 2001 N.Y. App. Div. 

LEXIS 3974 (N.Y. App. Div. 2d Dep't), app. denied, 97 N.Y.2d 602, 735 N.Y.S.2d 491, 760 N.E.2d 1287, 2001 N.Y. LEXIS 3268 

(N.Y. 2001). 
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Police officer was properly dismissed from force because of his refusal to acknowledge and accept treatment for alcoholism, 

even though Human Rights Law and Federal Rehabilitation Act prohibit employment discrimination on basis of disability 

which does not impede employee’s performance of job-related activities in reasonable manner, since exclusion from 

employment is legally permissible where there exists rationally-based expectation that physical or psychological condition will 

result in future disability and it was reasonable to conclude that long-term effects of officer’s alcoholism would result in 

diminished capacity to perform police functions and exercise judgment required of police officer. Smith v Ortiz, 136 Misc. 2d 

110, 517 N.Y.S.2d 352, 1987 N.Y. Misc. LEXIS 2391 (N.Y. Sup. Ct. 1987). 

Employee established prima facie case of disability discrimination where he admittedly suffered from recognized mental 

disability of alcoholism, his ingestion of alcohol was compulsive and beyond his control, it impaired normal function, and he 

was terminated from his position (in which he enjoyed unblemished record of promotions) after he revealed his disability to his 

supervisor and that he was seeking treatment through Alcoholics Anonymous. Grullon v South Bronx Overall Economic Dev. 

Corp., 185 Misc. 2d 645, 712 N.Y.S.2d 911, 2000 N.Y. Misc. LEXIS 350 (N.Y. Civ. Ct. 2000). 

Nothing in case law or statutory framework of state and New York City Human Rights Law requires plaintiff to introduce 

medical evidence to prove his disability of alcoholism. Grullon v South Bronx Overall Economic Dev. Corp., 185 Misc. 2d 645, 

712 N.Y.S.2d 911, 2000 N.Y. Misc. LEXIS 350 (N.Y. Civ. Ct. 2000). 

Employee was not required to prove, in establishing prima facie case of disability discrimination, that his alcoholism adversely 

manifested itself in some significant way in his work, such that his performance at work would be “impaired” thereby. Grullon 

v South Bronx Overall Economic Dev. Corp., 185 Misc. 2d 645, 712 N.Y.S.2d 911, 2000 N.Y. Misc. LEXIS 350 (N.Y. Civ. Ct. 

2000). 

Jury was free to consider employer’s “dishonesty about” reason for employee’s discharge for alcoholism as affirmative 

evidence of guilt of disability discrimination where employer’s witnesses presented weak and inconsistent testimony regarding 

claimed budget cuts and “budget reallocation,” and evidence showed that discharge occurred shortly after employee revealed 

his disability to his supervisor, who was involved in decision to discharge him. Grullon v South Bronx Overall Economic Dev. 

Corp., 185 Misc. 2d 645, 712 N.Y.S.2d 911, 2000 N.Y. Misc. LEXIS 350 (N.Y. Civ. Ct. 2000). 

Public employer was entitled to summary judgment dismissing discharged police officer’s disability discrimination claim; 

although alcoholism could be the basis for a human rights violation claim, such a claim could only be made by an employee 

punished after rehabilitation, and, moreover, it seemed likelier that the officer was discharged for repeated incidences of family 

violence and other assaultive behavior. Riddick v City of New York, 4 A.D.3d 242, 772 N.Y.S.2d 294, 2004 N.Y. App. Div. 

LEXIS 1854 (N.Y. App. Div. 1st Dep't 2004). 

Physician, whose alcoholism prevented him from performing in reasonable manner activities involved in his former position as 

hospital’s chief of internal medicine, could not maintain disability discrimination action against hospital for its refusal to 

reinstate him to such position. Altman v New York City Health & Hosps. Corp., 100 F.3d 1054, 1996 U.S. App. LEXIS 30112 

(2d Cir. N.Y. 1996). 

Physician’s claim against hospital under CLS Exec Law § 296, arising from hospital’s refusal to reinstate him as chief of 

internal medicine 3 months after he had been found visibly drunk while treating patient and after he completed treatment 

program and entered recovery program, is denied summarily, because although alcoholism is “disability” for purposes of § 296, 

evidence shows that had physician been restored to his old post, he could not have performed his duties in manner which 

involved reasonably limited risk of harm to third parties. Altman v New York City Health & Hosps. Corp., 903 F. Supp. 503, 

1995 U.S. Dist. LEXIS 14114 (S.D.N.Y. 1995), aff'd, 100 F.3d 1054, 1996 U.S. App. LEXIS 30112 (2d Cir. N.Y. 1996). 

Court would dismiss recovering alcoholic’s claim under CLS Exec § 296 for not being reinstated to his former position as 

hospital medical director after he completed alcohol treatment program; although alcoholism is “disability” under statute, 

plaintiff could not establish that, if he had been reinstated, he could have performed his duties in manner that involved 

“reasonably” limited risk of harm to third parties. Altman v New York City Health & Hosps. Corp., 903 F. Supp. 503, 1995 U.S. 

Dist. LEXIS 14114 (S.D.N.Y. 1995), aff'd, 100 F.3d 1054, 1996 U.S. App. LEXIS 30112 (2d Cir. N.Y. 1996). 
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Employee made out claim of disability discrimination where he alleged that he suffered from alcoholism, that he was 

rehabilitated but had relapsed on day of his termination when he drank after work hours, and that he was fired when his 

employer found him on work premises 20 to 30 minutes after had shift had ended. Lugo v Milford Mgmt. Corp., 956 F. Supp. 

1120, 1997 U.S. Dist. LEXIS 2004 (S.D.N.Y. 1997). 

36.  —Cancer  

Defendant’s motion for summary judgment should have been granted in action for unlawful discrimination based on disability–

defendant is close corporation in which husband and wife are principals; they employ one full-time person and one part-time 

person; plaintiff, defendant’s full-time employee, was terminated following surgery for breast cancer; Executive Law § 296, 

which prohibits discriminatory practices based on disability, is inapplicable because of number of persons employed by 

defendant; Executive Law § 292 (5) provides that “employer” does not include any employer with fewer than four persons in 

his employ, and while plaintiff contends that defendant employed at least four persons, this figure is reached only by including 

principals husband and wife as employees. Germakian v Kenny International Corp., 151 A.D.2d 342, 543 N.Y.S.2d 66, 1989 

N.Y. App. Div. LEXIS 7998 (N.Y. App. Div. 1st Dep't), app. denied, 74 N.Y.2d 615, 549 N.Y.S.2d 960, 549 N.E.2d 151, 1989 

N.Y. LEXIS 3205 (N.Y. 1989). 

Cause of action for disability discrimination was sufficiently stated where plaintiff alleged that he had been retained for life 

term as defendant’s cantor for Passover and High Holiday services, that he was terminated solely on grounds of his medical 

condition (cancer), and that his medical condition did not prevent him from performing his employment activities in reasonable 

manner. Malamood v Kiamesha Concord, Inc., 182 A.D.2d 359, 582 N.Y.S.2d 118, 1992 N.Y. App. Div. LEXIS 5424 (N.Y. App. 

Div. 1st Dep't 1992). 

Plaintiff’s cancers and attendant surgeries did not constitute disability under discrimination statutes where they did not 

substantially limit her in “a major life activity,” as evidenced by her physician’s letters affirming her ability to work on regular 

full-time basis. Sirota v N.Y. City Bd. of Educ., 283 A.D.2d 369, 725 N.Y.S.2d 332, 2001 N.Y. App. Div. LEXIS 6583 (N.Y. App. 

Div. 1st Dep't 2001). 

Plaintiff’s claim for wrongful discharge under the Human Rights Law (Executive Law § 296 [1] [a]) based on physical 

disability (plaintiff having been discharged after being hospitalized for treatment of breast cancer) is not exempt from the broad 

arbitration clause of her employment contract, which is governed by the Federal Arbitration Act (9 USC § 1 et seq. ) because 

her employment as a registered securities representative involved transactions in commerce, since there are no external Federal 

“legal constraints” which preclude arbitration of plaintiff’s discrimination claim. The Federal policy underlying the Federal 

Arbitration Act requires the rigorous enforcement of arbitration agreements “unless Congress itself has evinced an intention to 

preclude a waiver of judicial remedies for the statutory rights at issue” and since there is no comparable Federal statute 

prohibiting disability-based discrimination by private employers, there is no congressional intent to exempt that category of 

claims from arbitration. DeSapio v Josephthal & Co., 143 Misc. 2d 611, 540 N.Y.S.2d 932, 1989 N.Y. Misc. LEXIS 228 (N.Y. 

Sup. Ct. 1989). 

Trial court erred by dismissing a worker’s complaint alleging employment discrimination based on a disability, in violation of 

N.Y. Exec. Law § 296 and the New York City, N.Y., Admin. Code § 8-107, since the employer (the City of New York), failed to 

engage in the required individualized process when considering the worker’s request for extended medical leave, namely 

whether it was a reasonable accommodation, and the City’s denial of such a request on the basis that extended medical leave 

was only for permanent civil service employees was a violation of both statutes. Separate and apart from the City’s failure to 

engage in an individualized interactive process in evaluating the worker’s request for accommodation, the worker had 

sufficiently pled causes of actions for disability discrimination under both statutes by establishing that her employment was 

terminated, that she requested leave to be able to have and recover from cancer surgery, and the accommodation she sought 

(extended medical leave) was not excluded by the definition of reasonable accommodation under the New York City Human 

Rights Law. Phillips v City of New York, 66 A.D.3d 170, 884 N.Y.S.2d 369, 2009 N.Y. App. Div. LEXIS 5834 (N.Y. App. Div. 

1st Dep't 2009), overruled in part, Jacobsen v New York City Health & Hosps. Corp., 22 N.Y.3d 824, 988 N.Y.S.2d 86, 11 

N.E.3d 159, 2014 N.Y. LEXIS 570 (N.Y. 2014). 
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Plaintiff’s claim of discriminatory adverse employment action, alleging she was demoted, her salary was cut, she was subjected 

to a hostile work environment, and was constructively discharged, on account of her breast cancer, failed because plaintiff had 

failed to produce evidence to carry her burden of rebutting the employer’s proffered nondiscriminatory reason for demoting 

plaintiff and reducing her salary; the employer produced evidence that plaintiff’s division was merged into the employer’s 

larger division because plaintiff’s division’s low and declining sales volume did not justify its existence as a freestanding 

division, and the employer produced evidence that the restructuring was motivated by the goal of achieving economies of scale 

through the combining of certain duplicative functions and that the changes in plaintiff’s job description and salary resulted 

from that restructuring. Ferraro v Kellwood Co., 440 F.3d 96, 2006 U.S. App. LEXIS 5707 (2d Cir. N.Y. 2006). 

Chief perfusionist at county hospital, 57-year-old woman diagnosed with breast cancer, states viable claim under Exec § 296, 

where she asserts that high-level hospital employees created and implemented policy to effect “changing of guard” at hospital 

and to replace her with other employees who were younger, politically and socially connected to themselves, and not physically 

disabled, because amended complaint pleads facts that could raise inference of age and disability discrimination. Bendel v 

Westchester County Health Care Corp., 112 F. Supp. 2d 324, 2000 U.S. Dist. LEXIS 13075 (S.D.N.Y. 2000). 

37.  —Cerebral palsy  

State Division of Human Rights did not act arbitrarily or capriciously in determining that claimant, victim of congenital mild 

cerebral palsy, was not unlawfully discriminated against when she was dismissed from her job, since alleged discriminatory act 

occurred prior to effective date of 1979 amendment of CLS Executive Law § 292(21), and thus it was only necessary to 

demonstrate that complainant’s physical or medical condition in some way interfered with her performance, and since Division 

could have reasonably concluded that decision to dismiss complainant was motivated by its interest in upholding job standards. 

Washington Square Inst. for Psychotherapy & Mental Health v New York State Human Rights Appeal Bd., 67 N.Y.2d 699, 499 

N.Y.S.2d 926, 490 N.E.2d 845, 1986 N.Y. LEXIS 16632 (N.Y. 1986). 

In an Article 78 proceeding to review the dismissal of a complaint alleging discrimination based on disability against a victim 

of congenital mild cerebral palsy who was dismissed by employer from its training program for psychoanalytic psychotherapy 

after the six patients assigned to her terminated therapy, an unprecedented 100 percent drop-out rate, the order of the State 

Division of Human Rights finding no probable cause would be found to have a rational basis, since the Division could have 

reasonably concluded that respondent’s decision to dismiss petitioner from its program was motivated by its interest in 

upholding clinical standards as well as its concern for the patients assigned to her. Moreover, the employer in an effort to assist 

petitioner in meeting the program’s clinical requirements, offered to tailor its curriculum to accommodate her disability, which 

offer she rejected. Washington Square Institute for Psychotherapy & Mental Health v New York State Human Rights Appeal 

Bd., 108 A.D.2d 672, 485 N.Y.S.2d 540, 1985 N.Y. App. Div. LEXIS 43013 (N.Y. App. Div. 1st Dep't 1985), aff'd, 67 N.Y.2d 

699, 499 N.Y.S.2d 926, 490 N.E.2d 845, 1986 N.Y. LEXIS 16632 (N.Y. 1986). 

38.  —Crohn's disease  

Medical evidence and statistical data were insufficient to support determination of police commissioner that there was 

reasonable expectation that probationary officer would be unable to perform job of officer currently or in future, despite fact 

that officer had suffered from Crohn’s disease (gastrointestinal inflammation) and general statistical data suggested that 

symptoms might recur, where recurring symptoms—many of which were treatable—would not be so disabling as to prevent 

officer from reasonably performing his duties. Antonsen v Ward, 77 N.Y.2d 506, 569 N.Y.S.2d 328, 571 N.E.2d 636, 1991 N.Y. 

LEXIS 364 (N.Y. 1991). 

39.  —Drug dependency  

Discharge of employee based on positive test result for cocaine did not constitute discrimination in employment against 

disabled person in violation of CLS Exec § 296(1) where there was no showing that basis of discharge was disability due to 

drug dependency, and discharge was based on adverse effect on employee’s integrity brought about by even casual use of 

cocaine. In re Claim of Atkinson, 185 A.D.2d 415, 586 N.Y.S.2d 319, 1992 N.Y. App. Div. LEXIS 8896 (N.Y. App. Div. 3d Dep't 

1992). 
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Trial court erred in denying a hospital’s summary judgment motion pursuant to N.Y. C.P.L.R. 3212 in a nurse’s employment 

discrimination action pursuant to N.Y. Exec. Law § 296; the hospital demonstrated valid, nondiscriminatory reasons for 

terminating the nurse’s employment which were not based on the nurse’s past drug use, and the nurse failed to raise a triable 

issue of fact as to whether the hospital’s stated reasons for her discharge were pretextual. Laub v St. Vincent's Med. Ctr., 306 

A.D.2d 322, 761 N.Y.S.2d 97, 2003 N.Y. App. Div. LEXIS 6506 (N.Y. App. Div. 2d Dep't 2003). 

40.  —Leg weakness  

Petitioner, who had been employed as part-time/seasonal police officer, was found to be “not qualified” for full-time status by 

respondent County Department of Civil Service; respondent determined that due to weakened condition of his legs, petitioner 

did not satisfy standard for physical fitness established by Municipal Police Training Council (see, 9 NYCRR 6000.3); it was 

conceded by petitioner’s own orthopedist that petitioner wears orthopedic brace on his left knee; this doctor indicated that 

petitioner suffers from “patella atrophy”, or weakness of knee cap; Medical Director of Office of Employee Medical Review 

found that because of his condition, petitioner would be unable to physically perform duties required of police officer–there 

was rational basis for determination of respondent; because it was sufficiently demonstrated that condition of petitioner’s knee 

may “prevent the [petitioner] from performing in a reasonable manner the activities involved in the job or occupation sought”  

(Executive Law § 292 [21]), petitioner’s contention that respondent violated Executive Law § 296 in denying him this 

appointment because of “disability”, must be disposed of summarily. Mainzer v Suffolk County Dep't of Civil Service, 159 

A.D.2d 627, 553 N.Y.S.2d 26, 1990 N.Y. App. Div. LEXIS 2956 (N.Y. App. Div. 2d Dep't) , app. denied, 76 N.Y.2d 704, 559 

N.Y.S.2d 983, 559 N.E.2d 677, 1990 N.Y. LEXIS 1475 (N.Y. 1990). 

Judgment which dismissed Article 78 proceeding affirmed–petitioner, probationary police officer, was injured in off-duty 

automobile accident; his injury consisted of compound fracture of left femur, which necessitated two surgeries and 

implantation of steel rod and pins into his leg; two police doctors expressed opinion that petitioner’s leg will never heal 

completely and petitioner will never be able to fully perform his duties as police officer; petitioner’s employment as 

probationary police officer was thereafter terminated–petitioner asserts he was terminated in violation of Executive Law § 296 

(1) (a), which states that it is unlawful to discharge individual from employment on basis of disability; definition of “disability” 

(Executive Law § 292 [21]) states that term shall be limited to disabilities which do not prevent complainant from performing 

in reasonable manner activities involved in job or occupation sought or held–record clearly demonstrates that petitioner’s 

disability does not fall within definition of term “disability” as contemplated by Executive Law and, accordingly, termination 

of petitioner did not constitute unlawful discrimination on part of respondent–additionally, where there is dispute among 

several doctors regarding petitioner’s prognosis, it is not for courts to choose between diverse professional opinions–moreover, 

as probationary employee, petitioner could have been terminated at any time without hearing or statement of reasons for 

discharge; absent proof that discharge was in bad faith or for improper reason, probationary employees may be dismissed 

without hearing; there is no evidence in record which supports conclusory allegations of bad faith contained in petition. O'Hare 

v New York City Police Dep't, 161 A.D.2d 487, 555 N.Y.S.2d 753, 1990 N.Y. App. Div. LEXIS 6223 (N.Y. App. Div. 1st Dep't 

1990). 

Former airline mechanic is unable to prove prima facie case of disability discrimination, where he asserted, in ultimately 

successful disability proceedings and elsewhere, that he could not perform essential functions of airline mechanic due to 

injuries to his neck, back, arms, and legs, because he cannot show that he has disability that qualifies him for protection under 

New York Human Rights Law (Exec §§ 290 et seq.). Micari v TWA, 43 F. Supp. 2d 275, 1999 U.S. Dist. LEXIS 5976 

(E.D.N.Y.), aff'd, 205 F.3d 1323, 1999 U.S. App. LEXIS 38264 (2d Cir. N.Y. 1999). 

41.  —Multiple sclerosis  

In proceeding under Human Rights Law in which multiple sclerosis patient established that she was unlawfully terminated 

from her position as school bus driver because of her disability, bus company which employed driver was not shielded from 

liability on ground that it was required, by CLS Educ § 3624, to defer to school administrator’s determination as to driver’s 

physical fitness, inasmuch as it had directed driver to submit to additional physical exam and thus was not in compliance with 

mandates of Education Law; § 3624 provides for driver to be examined only once yearly. Bayport-Blue Point School Dist. v 

State Div. of Human Rights, 131 A.D.2d 849, 517 N.Y.S.2d 209, 1987 N.Y. App. Div. LEXIS 48286 (N.Y. App. Div. 2d Dep't 

1987). 
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Evidence supported finding by Division of Human Rights that school district unlawfully discriminated against bus driver who 

was diagnosed as having multiple sclerosis where neurology expert testified that disease did not prevent driver from performing 

job in reasonable manner; district was not shielded from liability on ground that it had relied on advice of its physician since (1) 

subjective intent to discriminate is not element of discrimination claim under Human Rights Law, and (2) district’s reliance was 

inappropriate inasmuch as physician lacked previous contact with multiple sclerosis and lacked informed medical opinion as to 

multiple sclerosis patient’s physical ability to drive bus. Bayport-Blue Point School Dist. v State Div. of Human Rights, 131 

A.D.2d 849, 517 N.Y.S.2d 209, 1987 N.Y. App. Div. LEXIS 48286 (N.Y. App. Div. 2d Dep't 1987). 

42.  —Obesity  

Dismissal of hazardous waste investigator who is unable to perform during training period as result of obesity does not 

constitute unlawful discrimination against person with physical impairment. Velger v Williams, 118 A.D.2d 1037, 500 N.Y.S.2d 

411, 1986 N.Y. App. Div. LEXIS 54823 (N.Y. App. Div. 3d Dep't 1986). 

43.  —Pregnancy  

In a proceeding alleging discrimination in employment on the basis of sex arising out of a then mandatory pregnancy-related 

resignation, notwithstanding that the regulation policy of 1959 did not then violate a statutory prescription and a complaint 

thereon is untimely the seniority system which became available in 1977 effectively revived that policy and constituted a 

separate discriminatory act, where the seniority system purportedly treated all personnel equally but disallowed credit for 

service preceding any resignation, thereby failing to take into account the fact that only a pregnancy-related resignation was 

required and imposing a distinct burden on a woman; a seniority system can be found to currently discriminate against a 

woman when, in computing seniority, it disregards all service rendered prior to a resignation compelled due to pregnancy, 

notwithstanding that the law did not prohibit sex-based discrimination when the pregnancy-related resignation was originally 

demanded. Board of Education v New York State Div. of Human Rights, 56 N.Y.2d 257, 451 N.Y.S.2d 700, 436 N.E.2d 1301, 

1982 N.Y. LEXIS 3357 (N.Y. 1982). 

Record contained sufficient evidence to support the Commissioner of the New York State Division of Human Rights’ judgment 

that an employer illegally terminated a pregnant employee to avoid problems with his wife who suspected that he fathered the 

employee’s child, and the state supreme court held that the intermediate appellate court erred by annulling the Commissioner’s 

judgment. Mittl v N.Y. State Div. of Human Rights, 100 N.Y.2d 326, 763 N.Y.S.2d 518, 794 N.E.2d 660, 2003 N.Y. LEXIS 1313 

(N.Y. 2003). 

An order of the State Division of Human Rights awarding compensation to a woman formerly employed as a receptionist/file 

clerk in a small law firm on the ground that the firm had constructively discharged her when it had found out that she was 

pregnant would be reversed, where, although a partner in the firm stated that he would not have hired the woman if he had 

known that she was pregnant, the firm continued to treat her in a businesslike fashion, and, thus, the determination of the 

Division was not supported by substantial evidence. Beal, Kagan, Lentz & Romasch, P.C. v McCall, 107 A.D.2d 648, 485 

N.Y.S.2d 528, 1985 N.Y. App. Div. LEXIS 42513 (N.Y. App. Div. 1st Dep't 1985). 

A petition seeking to annul administrative finding of no probable cause to believe that the termination of petitioner’s 

employment was based on her sex or pregnancy was properly dismissed, where the record showed no evidence of a policy 

against pregnant employees, and demonstrated repeated absences and an unsatisfactory attitude on the part of petitioner. 

Ditaranto v State Div. of Human Rights, 111 A.D.2d 702, 491 N.Y.S.2d 176, 1985 N.Y. App. Div. LEXIS 49960 (N.Y. App. Div. 

1st Dep't 1985). 

A petition seeking to annul administrative finding of no probable cause to believe that the termination of petitioner’s 

employment was based on her sex or pregnancy was properly dismissed, where the record showed no evidence of a policy 

against pregnant employees, and demonstrated repeated absences and an unsatisfactory attitude on the part of petitioner. 

Ditaranto v State Div. of Human Rights, 111 A.D.2d 702, 491 N.Y.S.2d 176, 1985 N.Y. App. Div. LEXIS 49960 (N.Y. App. Div. 

1st Dep't 1985). 

Employee may not be terminated simply because she is pregnant; upon showing of prima facie case of discharge from 

employment because of gender-related condition of pregnancy, employer has burden to prove that circumstances warranted 
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discharge by articulating legitimate, nondiscriminatory reason for termination. Energy Expo, Inc. v New York State Div. of 

Human Rights, 112 A.D.2d 302, 491 N.Y.S.2d 748, 1985 N.Y. App. Div. LEXIS 56263 (N.Y. App. Div. 2d Dep't 1985) . 

Employee may not be terminated simply because she is pregnant; upon showing of prima facie case of discharge from 

employment because of gender-related condition of pregnancy, employer has burden to prove that circumstances warranted 

discharge by articulating legitimate, nondiscriminatory reason for termination. Energy Expo, Inc. v New York State Div. of 

Human Rights, 112 A.D.2d 302, 491 N.Y.S.2d 748, 1985 N.Y. App. Div. LEXIS 56263 (N.Y. App. Div. 2d Dep't 1985) . 

Employer was entitled to summary judgment in gender discrimination action by former employee who alleged that she had 

been discharged after she had expressed her intention of becoming pregnant and taking maternity leave where any inference of 

discrimination was rebutted by employer’s evidence that he filled employee’s position with another woman of childbearing age 

who subsequently became pregnant and whose position was held open for her return while she was on maternity leave. Anthony 

v Nemec, 225 A.D.2d 883, 638 N.Y.S.2d 529, 1996 N.Y. App. Div. LEXIS 2047 (N.Y. App. Div. 3d Dep't 1996) . 

Two incidents in which pregnant employees were terminated before complaining employee was hired constituted nothing more 

than conjecture and speculation and were patently insufficient to establish statistical evidence that employer had practice of 

discriminating against pregnant employees. Anthony v Nemec, 225 A.D.2d 883, 638 N.Y.S.2d 529, 1996 N.Y. App. Div. LEXIS 

2047 (N.Y. App. Div. 3d Dep't 1996). 

Employer obviously failed to rebut prima facie showing that it had terminated complainant’s employment because she was 

pregnant, in violation of CLS Exec § 296(1)(a), where employer neither appeared at hearing, challenged determination nor 

appeared in enforcement proceeding. State Div. of Human Rights v Demi Lass Ltd., 232 A.D.2d 335, 648 N.Y.S.2d 925, 1996 

N.Y. App. Div. LEXIS 11215 (N.Y. App. Div. 1st Dep't 1996). 

Court erred in denying defendant’s summary judgment motion in action under CLS Exec § 296 for unlawful termination of 

employment where there was no evidence that defendant’s president knew of plaintiff’s pregnancy before he terminated her 

employment, and it was undisputed that president was negotiating with third party to be plaintiff’s replacement before he 

learned of her pregnancy. Smith v Paris Int'l Corp., 267 A.D.2d 223, 699 N.Y.S.2d 490, 1999 N.Y. App. Div. LEXIS 12616 (N.Y. 

App. Div. 2d Dep't 1999). 

Court would annul determination finding that employer unlawfully discriminated against employee on basis of sex and 

pregnancy-related disability where she presented no proof that she was incapacitated by severe sickness or injury when she 

applied for 3 days from sick leave bank established under collective bargaining agreement or that her application was treated in 

manner less liberal than those applications from employees with conditions unrelated to pregnancy and recovery from 

childbirth. Cheektowaga Cent. Sch. Dist. v Graziadei, 267 A.D.2d 985, 700 N.Y.S.2d 334, 1999 N.Y. App. Div. LEXIS 13715 

(N.Y. App. Div. 4th Dep't 1999), app. denied, 95 N.Y.2d 756, 712 N.Y.S.2d 448, 734 N.E.2d 760, 2000 N.Y. LEXIS 1844 (N.Y. 

2000), app. denied, 2000 N.Y. App. Div. LEXIS 14175 (N.Y. App. Div. 4th Dep't Mar. 29, 2000). 

Probationary correction officer met her burden of demonstrating that there were disputed issues of material fact as to whether 

she was fired for good faith reasons or for discriminatory reasons and thus she was entitled to hearing at which corrections 

department would have burden of proving, by preponderance of evidence, that it terminated her in good faith, where she 

claimed that she was terminated because of pregnancy discrimination and it appeared that corrections department decided to 

terminate her based in part on some absences which were pregnancy-related. Card v Sielaff, 154 Misc. 2d 239, 586 N.Y.S.2d 

191, 1992 N.Y. Misc. LEXIS 221 (N.Y. Sup. Ct. 1992). 

Plaintiff’s disability discrimination claim under the New York State Human Rights Law, N.Y. Exec. Law § 290 et seq., failed to 

state a claim as plaintiff failed to allege that her pregnancy impaired her in exercising a normal bodily function, or that she had 

any complications in connection with her pregnancy, which prevented her from normal life activity under N.Y. Exec. Law 

292(21). Krause v Lancer & Loader Group, LLC, 965 N.Y.S.2d 312, 40 Misc. 3d 385, 2013 N.Y. Misc. LEXIS 1815 (N.Y. Sup. 

Ct. 2013). 

Plaintiff’s discrimination claim based on pregnancy under the New York State Human Rights Law, N.Y. Exec. Law § 290 et 

seq., survived a motion to strike where plaintiff alleged that she was in a protected class due to her pregnancy immediately 

prior to her discharge, that she was recruited by defendant one to work for defendant two based on his prior knowledge of 
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plaintiff’s ability to procure sales, and thus, that she was qualified for her position; given that plaintiff was discharged shortly 

after telling her supervisor of her pregnancy, she sufficiently raised an inference of discrimination. Krause v Lancer & Loader 

Group, LLC, 965 N.Y.S.2d 312, 40 Misc. 3d 385, 2013 N.Y. Misc. LEXIS 1815 (N.Y. Sup. Ct. 2013). 

Plaintiff’s disability discrimination claim under the New York State Human Rights Law, N.Y. Exec. Law § 290 et seq., failed to 

state a claim as plaintiff failed to allege that her pregnancy impaired her in exercising a normal bodily function, or that she had 

any complications in connection with her pregnancy, which prevented her from normal life activity under N.Y. Exec. Law 

292(21). Krause v Lancer & Loader Group, LLC, 965 N.Y.S.2d 312, 40 Misc. 3d 385, 2013 N.Y. Misc. LEXIS 1815 (N.Y. Sup. 

Ct. 2013). 

Due to the common management, ownership, and financial control of an employer and its interrelated entities, their employees 

were properly aggregated to satisfy N.Y. Exec. Law § 292(5); in addition, since the employer violated N.Y. Exec. Law § 296(1) 

by discriminating against an employee based on her pregnancy, it was not entitled to N.Y. Exec. Law § 298 relief. Matter of 

Argyle Realty Assocs. v New York State Div. of Human Rights, 65 A.D.3d 273, 882 N.Y.S.2d 458, 2009 N.Y. App. Div. LEXIS 

5399 (N.Y. App. Div. 2d Dep't 2009). 

Employers were not entitled to summary judgment on the employee’s claim of discrimination based on pregnancy under the 

New York State Human Rights Law and New York City Human Rights Law due to material factual issues regarding whether 

the employers’ reasons for terminating the employee, because she allegedly refused to speak to them, were a pretext given the 

employee’s testimony that she merely asked to postpone a conversation until she was in less pain. Coronado v Weill Cornell 

Med. Coll., 66 Misc. 3d 404, 114 N.Y.S.3d 193, 2019 N.Y. Misc. LEXIS 6411 (N.Y. Sup. Ct. 2019). 

Record relied on by an administrative law judge and a New York court in finding that a Chapter 11 debtor violated  N.Y. Exec. 

Law § 296 when he fired an attorney from her job after she became pregnant with her third child made it clear that the debtor 

acted willfully and with malice, and was sufficient to sustain the attorney’s claim that a judgment in the amount of $244,665 

she obtained against the debtor was nondischargeable under  11 U.S.C.S. § 523(a)(6).  Rocco v Goldberg (In re Goldberg), 487 

B.R. 112, 2013 Bankr. LEXIS 380 (Bankr. E.D.N.Y. 2013). 

Former employee sufficiently alleged facts to survive motion to dismiss disability discrimination claim under CLS Exec Law § 

296(6), where former employee alleged that she was terminated based on her pregnancy-related disabilities in violation of 

statute, and stated that her direct supervisor and another manager asked her if she wanted to go on disability leave or take leave 

of absence due to her pregnancy-related conditions, and she was terminated one week later. Cerrato v Durham, 941 F. Supp. 

388, 1996 U.S. Dist. LEXIS 13454 (S.D.N.Y. 1996). 

Pregnancy discrimination claim of village police officer under CLS Exec Law § 296 cannot be decided summarily, because, 

although village’s disability policy appears to be facially neutral, female officer creates issue of material fact in alleging with 

support that policy was applied in intentionally discriminatory manner and had adverse impact on pregnant officers. Lehmuller 

v Incorporated Village of Sag Harbor, 944 F. Supp. 1087, 1996 U.S. Dist. LEXIS 16896 (E.D.N.Y. 1996). 

Terminated physician’s office manager states viable claim under CLS Exec Law § 296 for pregnancy discrimination, where 

physician’s alleged statements regarding his preference that long time pass before manager became pregnant again raises issue 

of whether he acted on this preference when he made termination decision following announcement of manager’s second 

pregnancy, because possibility of reprisal for bearing children is focus of discrimination law. Rivkin v Coleman, 978 F. Supp. 

539, 1997 U.S. Dist. LEXIS 15995 (S.D.N.Y. 1997). 

Employee failed to support pregnancy discrimination claim in face of employer’s nondiscriminatory explanation that employee 

was terminated because she had exceeded 12 weeks of maternity leave allowed by employer. LaCoparra v Pergament Home 

Ctrs., Inc., 982 F. Supp. 213, 1997 U.S. Dist. LEXIS 15787 (S.D.N.Y. 1997). 

Summary judgment is denied both sides in employment discrimination case brought by unmarried pregnant teacher who was 

fired from church-affiliated school, where she states prima facie case, while school states that she violated its religious 

teachings by engaging in premarital sexual activity, because issues of fact remain, and jury is in at least as good position as 
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judge or appellate court to determine whether it was pregnancy or fornication that caused school to dismiss teacher. Ganzy v 

Allen Christian Sch., 995 F. Supp. 340, 1997 U.S. Dist. LEXIS 20938 (E.D.N.Y. 1997). 

Employee terminated 2 weeks after returning to work from maternity leave sufficiently alleged inference of pregnancy 

discrimination in violation of Human Rights Law, where her supervisor allegedly expressed displeasure on learning of her 

pregnancy and fired her under auspices of her refusal to attend seminar after being told she was not permitted to bring her baby, 

which she sought to do in order to breast-feed. Bond v Sterling, Inc., 997 F. Supp. 306, 1998 U.S. Dist. LEXIS 3103 (N.D.N.Y. 

1998). 

Terminated sales representative’s pregnancy discrimination claim under Exec § 296 may proceed, even though employer 

alleges she was fired for coming back late from vacation and poor performance, because timing of firing and other 

inconsistencies give rise to possibility that proffered reason was pretext for pregnancy discrimination. Flores v Buy Buy Baby, 

Inc., 118 F. Supp. 2d 425, 2000 U.S. Dist. LEXIS 15834 (S.D.N.Y. 2000). 

Cross motions for summary judgment on discharged county employee’s claims under the Pregnancy Discrimination Act, 42 

U.S.C.S. § 2000e(k) and New York State Human Rights Law, N.Y. Exec. Law § 296, were denied where a factual issue 

remained whether plaintiff’s pregnancy or her absence without leave was the real reason for her termination. Pellegrino v 

County of Orange, 313 F. Supp. 2d 303, 2004 U.S. Dist. LEXIS 6565 (S.D.N.Y. 2004). 

Employee’s only evidence that her supervisor’s stated reasons for recommending the employee’s termination—her bad 

reputation and her unimpressive work on a pitch—were pretext for unlawful pregnancy discrimination was the fact she was 

pregnant and she was treated unfairly; this was plainly insufficient. The evidence created, at best, an extremely weak issue of 

fact as to the truth of the supervisor’s reasons for suggesting her termination; yet there could be no question that the two 

individuals who terminated the employee only alter consulting other supervisors, and who were unaware that the employee was 

pregnant, acted without discriminatory intent. Lambert v McCann Erickson, 543 F. Supp. 2d 265, 2008 U.S. Dist. LEXIS 26441 

(S.D.N.Y. 2008). 

Employer met its burden of production by putting forth evidence that the employee was fired for poor performance; the firing 

individuals’ decisions could only have been discriminatory to the extent that they relied on recommendations or assessments 

that were motivated by improper consideration of the employee’s pregnancy. This meant that none of the individuals’ 

independent pre-termination actions or perceptions, however unfair or erroneous, could give rise to an inference that either was 

motivated by the employee’s pregnancy. Lambert v McCann Erickson, 543 F. Supp. 2d 265, 2008 U.S. Dist. LEXIS 26441 

(S.D.N.Y. 2008). 

Given that there was nothing in the record to suggest that the employee was more to blame for the altercation than a coworker, 

and given the disputed circumstances surrounding the employee’s decision not to report to work the Monday following the 

altercation, the disparate disciplinary action taken by defendants against the employee could reasonably be viewed as a pretext 

for unlawful discrimination based on pregnancy. Polito v Tri-Wire Eng'g Solution, Inc., 699 F. Supp. 2d 480, 2010 U.S. Dist. 

LEXIS 26008 (E.D.N.Y. 2010). 

44.  —Psychiatric disorder  

Substantial evidence supported determination by Division of Human Rights that city board of education retirement system did 

not discriminate against petitioner in denying reinstatement because of his psychiatric disability where petitioner presented 

evidence that he was physically fit for employment but failed to controvert evidence that he suffered from continuing 

psychiatric disability which prevented him from performing job in reasonable manner. Bolecek v State, 151 A.D.2d 478, 542 

N.Y.S.2d 268, 1989 N.Y. App. Div. LEXIS 7460 (N.Y. App. Div. 2d Dep't), app. denied, 74 N.Y.2d 613, 547 N.Y.S.2d 847, 547 

N.E.2d 102, 1989 N.Y. LEXIS 3092 (N.Y. 1989). 

Employee with bipolar affective disorder, who admitted striking coworker, did not establish that employer’s reasons for 

discharging her were pretext for discrimination in violation of CLS Exec § 296(1)(a). Glowacki v Buffalo Gen. Hosp., 2 F. 

Supp. 2d 346, 1998 U.S. Dist. LEXIS 6241 (W.D.N.Y. 1998). 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S5R-DTY0-0038-Y2X0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S5R-DTY0-0038-Y2X0-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S8H-1M10-0038-Y46J-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S8H-1M10-0038-Y46J-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41K1-WVS0-0038-Y212-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41K1-WVS0-0038-Y212-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0712-D6RV-H54G-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0712-D6RV-H54G-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C6D-1R20-0038-Y1B8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C6D-1R20-0038-Y1B8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S6G-2W70-TXFR-J2GM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S6G-2W70-TXFR-J2GM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S6G-2W70-TXFR-J2GM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S6G-2W70-TXFR-J2GM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y2M-8D80-YB0N-V0GN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y2M-8D80-YB0N-V0GN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SMW-T800-0038-Y3GT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SMW-T800-0038-Y3GT-00000-00&context=1000516


Page 106 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

Hospital clerk’s disability discrimination claim must fail, even though she was diagnosed with Bipolar Affective Disorder, 

where she was transferred due to demonstrated lack of dependability in her job and terminated after she hit and injured co-

worker, because hospital articulated legitimate, nondiscriminatory reason for termination, and clerk could not prove pretext, 

even admitting that she “swatted” co-worker. Glowacki v Buffalo Gen. Hosp., 2 F. Supp. 2d 346, 1998 U.S. Dist. LEXIS 6241 

(W.D.N.Y. 1998). 

County department of social service’s motion for summary judgment was denied on a psychiatric patient’s constructive-

discharge claim based on disability discrimination under N.Y. Exec. Law § 296(a), where the department did not dispute that it 

knew of the patient’s mental disorder, the patient believed that the very people responsible for employing him had him arrested, 

taken to a hospital in handcuffs, and involuntarily detained, and a jury could conclude that the department’s given reasons for 

taking its actions were not its true reasons. Ruhlmann v Ulster County Dep't of Soc. Servs., 234 F. Supp. 2d 140, 2002 U.S. 

Dist. LEXIS 25784 (N.D.N.Y. 2002). 

In an employee’s suit against her former employer alleging employment discrimination in violation of the Americans with 

Disabilities Act (ADA), 42 U.S.C.S. § 12101 et seq., and the New York State Human Rights Law (NYSHRL), N.Y. Exec. Law 

§ 296 et seq., wherein the employee asserted that the employer discriminated against her by terminating her from her 

employment due to her depression, that the employer retaliated against her by terminating her for expressing her intention to 

file a formal complaint against her supervisor, and that she was subjected to a hostile work environment based upon her 

disability, the employee set forth sufficient facts to defeat the employer’s motion for summary judgment on her claims for 

actual disability under the NYSHRL, record of disability under the ADA and NYSHRL, perceived disability under the ADA 

and NYSHRL, her claim of a hostile work environment under the NYSHRL, and her claim for retaliation, since there were 

disputed issues of material fact as to those claims. However, the court found that there was insufficient evidence to raise 

genuine issues of fact regarding the employee’s discrimination claim upon actual disability under the ADA since the evidence 

showed that, at the time she was denied a pay increase/bonus and was terminated (the adverse employment actions she alleged), 

she was not suffering from a disability that substantially limited a major life activity since she admittedly was not experiencing 

any symptoms of depression at that time. McCowan v HSBC Bank USA, 689 F. Supp. 2d 390, 2010 U.S. Dist. LEXIS 12289 

(E.D.N.Y. 2010). 

45.  —Seizures  

Discharged bank employee failed to state cause of action for employment discrimination since contention that she was 

discharged because she suffered from nervous condition was entirely unfounded and conflicted with her acknowledgement that 

her dismissal resulted from inability to pass 2 polygraph tests administered to all employees following discovery of sizable cash 

shortage at branch; additionally, contention that her nervous condition constituted “disability” within meaning of CLS Exec § 

292 was unsupported. Buffolino v Long Island Sav. Bank, FSB, 126 A.D.2d 508, 510 N.Y.S.2d 628, 1987 N.Y. App. Div. LEXIS 

41650 (N.Y. App. Div. 2d Dep't 1987). 

Petitioner’s discharge as probationary Transit Police Officer was not violative of Executive Law § 296, which makes it 

unlawful discriminatory practice to discharge employee because of disability; pursuant to standards for medical fitness 

promulgated by Municipal Police Training Council, presence of seizure disorder is sufficient cause for disqualification of 

police candidate, and to qualify for service as police officer, candidate “must be seizure free for two years without medication” 

(9 NYCRR 6000.6 [31]); petitioner suffered from seizure disorder prior to her discharge and her disorder would have prevented 

her from performing her full duties until long after date on which her probationary status was scheduled to conclude; inasmuch 

as her permanent appointment to police force was precluded by existence of her seizure disorder and she was medically 

unqualified to reasonably perform activities involved in position, she is not entitled to protection of Human Rights Law; 

accordingly, petitioner has failed to sustain her claim of discrimination based upon her disability–as probationary employee, 

petitioner could be discharged without hearing and without statement of specific reasons; in absence of evidence of bad faith or 

unlawful reasons for discharge, respondents’ determination is upheld. LaMotta v New York City Transit Authority, 165 A.D.2d 

875, 560 N.Y.S.2d 346, 1990 N.Y. App. Div. LEXIS 11511 (N.Y. App. Div. 2d Dep't 1990). 

New York City Transit Authority did not illegally discriminate on basis of disability (CLS Exec § 296) in firing probationary 

police officer who suffered from epileptic seizures where (1) department’s policy stated that presence of seizure disorder was 

sufficient cause for disqualification of candidate, and that candidate must be seizure-free for 2 years to qualify for permanent 
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appointment, and (2) medical evidence showed that officer suffered from seizure disorder which would interfere with her duties 

until long after her probationary status expired; since petitioner was legally excluded from permanent appointment, she was not 

protected by Human Rights Law. LaMotta v New York City Transit Authority, 165 A.D.2d 875, 560 N.Y.S.2d 346, 1990 N.Y. 

App. Div. LEXIS 11511 (N.Y. App. Div. 2d Dep't 1990). 

46.  —Urinary disorder  

In action by probationary police officer against housing authority for being terminated based upon alleged disability, where 

officer alleges that termination was arbitrary and capricious contrary to CLS Executive Law § 296 forbidding employment 

discrimination based on physical disability, petitioner is entitled to full evidentiary hearing pursuant to CPLR 7804 in view of 

strong prima facie showing impermissible discrimination; respondent’s position that petitioner suffered from untreatable 

disease of urinary tract was manifestly unsupportable since record indicated that petitioner had no underlying urinary tract 

disease, and if there was residual condition, it had been rendered benign through treatment; it is impossible to conclude that 

respondent had made good faith effort to evaluate extent to which petitioner’s alleged impairment would interfere with 

reasonable performance of his duties as required by Executive Law § 296(1)(a). Carrero v New York City Housing Authority, 

116 A.D.2d 141, 500 N.Y.S.2d 246, 1986 N.Y. App. Div. LEXIS 50373 (N.Y. App. Div. 1st Dep't 1986). 

47.  —Vision impairment  

Petitioner was discharged from his position as carpenter with New York City Transit Authority (NYCTA) in violation of CLS 

Exec § 296 where NYCTA failed to show that petitioner’s vision impairment rendered him incapable of reasonably performing 

activities involved in position of carpenter. Obas v Kiley, 149 A.D.2d 422, 539 N.Y.S.2d 767, 1989 N.Y. App. Div. LEXIS 4393 

(N.Y. App. Div. 2d Dep't 1989). 

48.  National origin discrimination  

In an employment discrimination action against a county, the Appellate Division properly dismissed the complaint which 

alleged that employment with defendant county was terminated on the basis of plaintiff’s race and national origin in violation 

of Exec Law § 296 where plaintiff’s failure to timely file a notice of claim under Gen. Mun L § 50-e was fatal in that the action 

had not been brought to indicate a public interest and leave to serve a late notice of claim had not been granted. Mills v County 

of Monroe, 59 N.Y.2d 307, 464 N.Y.S.2d 709, 451 N.E.2d 456, 1983 N.Y. LEXIS 3161 (N.Y.), cert. denied, 464 U.S. 1018, 104 

S. Ct. 551, 78 L. Ed. 2d 725, 1983 U.S. LEXIS 2750 (U.S. 1983). 

One-year filing requirement of CLS Exec § 297(5) did not apply to action by school district employee alleging unlawful 

suspension without pay due solely to his national origin or ancestry in violation of CLS Exec § 296; institution of civil actions 

to recover damages for unlawful discriminatory practices under § 296 is governed by 3-year statute of limitations prescribed in 

CLS CPLR § 214(2). School district employee was precluded from maintaining action against district for his suspension 

allegedly due to national origin or ancestry in violation of CLS Exec § 296 where he failed to comply with requirement of CLS 

Educ § 3813(1) that notice of claim be served within 3 months of accrual of claim, and he did not seek leave to serve late notice 

of claim until after 3-year limitation period of CLS Exec § 214(2) had expired. Stoetzel v Wappingers Cent. School Dist., 166 

A.D.2d 643, 561 N.Y.S.2d 71, 1990 N.Y. App. Div. LEXIS 12920 (N.Y. App. Div. 2d Dep't 1990). 

Court would annul determination finding that petitioner, not-for-profit corporation which renovated abandoned buildings, 

discriminated against Hispanic complainant on basis of national origin where petitioner provided low-income housing for 

homeless and training to its trainees, majority of whom were Hispanic and black, and overwhelming evidence was that 

petitioner was not anti-Hispanic and that true reasons for complainant’s dismissal was that he was employee malcontent who 

saw himself as supervisor and could not accept subordinate role. Youth Action Homes v State Div. of Human Rights ex rel. 

Palombo, 231 A.D.2d 7, 659 N.Y.S.2d 447, 1997 N.Y. App. Div. LEXIS 6945 (N.Y. App. Div. 1st Dep't 1997) . 

Caucasian waitresses established prima facie case of restaurant’s discrimination by showing that Asian waitresses were given 

preference with respect to hours and table assignments. Young Fu Hsu v New York State Div. of Human Rights, 241 A.D.2d 

913, 661 N.Y.S.2d 400, 1997 N.Y. App. Div. LEXIS 7842 (N.Y. App. Div. 4th Dep't 1997). 
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Causes of action for discrimination based on ethnic origin were viable under both CLS Exec § 296 and NYC Admin Code § 8-

107, and were properly sustained on motion for summary judgment in view of evidence of persistent verbal abuse. Nacinovich 

v Tullet & Tokyo Forex, 257 A.D.2d 523, 685 N.Y.S.2d 17, 1999 N.Y. App. Div. LEXIS 646 (N.Y. App. Div. 1st Dep't 1999). 

University was entitled to summary judgment in a former employee’s disparate impact claim concerning the elimination of the 

employee’s adjunct teaching position because the university showed that of the six other adjuncts who were not reappointed, 

none were Japanese, and, in fact, all were non-Asian and two were Caucasian. Abe v New York Univ., 169 A.D.3d 445, 94 

N.Y.S.3d 17, 2019 N.Y. App. Div. LEXIS 968 (N.Y. App. Div. 1st Dep't 2019). 

Plaintiff’s discharge from his employment with a town highway department solely because he was the son of the former town 

supervisor, a political adversary of the successor supervisor, did not state a cause of action for unlawful discriminatory practice 

under Exec Law § 296(1) as a discharge based on national origin; although Exec Law § 292(8) provides that the term national 

origin includes ancestry, the legislative intent of the statute was to prohibit discrimination based upon the country in which an 

individual was born, as well as the country in which an individual’s ancestors were born; the discharge of an employee based 

on political differences with the employee’s father is not prohibited. Ingalls v Lyndon, 127 Misc. 2d 442, 486 N.Y.S.2d 659, 

1985 N.Y. Misc. LEXIS 2614 (N.Y. Sup. Ct. 1985). 

Jury could reasonably conclude that employee suffered discrimination due to his Korean nationality where (1) Chinese co-

worker, who was primary mover in decision to terminate employee, was shown to be biased against Koreans, and (2) at 

meeting discussing employee’s termination, employee was described as former member of Korean military who was 

“authoritarian.” Employee, as native of Korea, was member of protected class for purpose of employment discrimination action 

brought under federal Civil Rights Act of 1964 and state Human Rights Law. Song v Ives Laboratories, Inc., 957 F.2d 1041, 

1992 U.S. App. LEXIS 2608 (2d Cir. N.Y. 1992). 

Bus driver, who was of Puerto Rican background, failed to establish that he was fired due to national origin or ethnic 

discrimination in violation of Human Rights Law, where employer asserted that driver was fired because he tested positive for 

cocaine, drug test was administered in nondiscriminatory fashion to all drivers, and supervisor made no remarks at termination 

meeting suggesting that invidious discrimination was reason for discharge. Santiago v Greyhound Lines, Inc., 956 F. Supp. 

144, 1997 U.S. Dist. LEXIS 1048 (N.D.N.Y. 1997). 

Probationary patient representative’s national origin discrimination claim must fail, even if hospital had English-only policy for 

conducting hospital business and she was terminated for violating it, where she was hired because of her ability to speak 

Spanish and English, because policy was clearly not used to discriminate against her. Velasquez v Goldwater Mem. Hosp., 88 

F. Supp. 2d 257, 2000 U.S. Dist. LEXIS 2926 (S.D.N.Y. 2000). 

Where plaintiff claims in her national origin discrimination claims that, on two occasions her supervisor told her that she was a 

“wetback,” referring to her Mexican heritage, this harassment could not be classified as severe or pervasive, such that, as a 

matter of law, plaintiff could not maintain her national origin discrimination claim under Title VII of the Civil Rights Act of 

1964, 42 U.S.C.S. § 2000e-2(a)(1), or the New York Human Rights Law, N.Y. Exec. Law § 296 et seq. EEOC v Rotary Corp., 

297 F. Supp. 2d 643, 2003 U.S. Dist. LEXIS 23225 (N.D.N.Y. 2003). 

In an action in which a former employee filed suit against his former employer alleging discrimination based on age and 

national origin in violation of the New York State Human Rights Law, N.Y. Exec. Law § 296 (2003), and the New York City 

Human Rights Law, New York City, N.Y., Admin. Code §§ 8-107 and 8-502 et seq., the employer was granted summary 

judgment where the employee had not identified any facts that gave rise to an inference of discrimination; because there was no 

evidence in the record to suggest that coworkers engaged in conduct that was of comparable seriousness to the employee’s, the 

employee had not shown that the coworkers were similarly situated. Milani v IBM, 322 F. Supp. 2d 434, 2004 U.S. Dist. LEXIS 

11025 (S.D.N.Y. 2004), aff'd, 137 Fed. Appx. 430, 2005 U.S. App. LEXIS 13251 (2d Cir. N.Y. 2005). 

Former provisional city hospital employee failed to show that she was terminated due to her national origin, in violation of the 

New York State Human Rights Law, N.Y. Exec. Law § 296, because she failed to show that she was treated differently from 

similarly situated non-Hispanic employees as, at the time that the employee was terminated, all provisional employees were 

replaced by employees from an established civil service list. Cabrera v New York City, 436 F. Supp. 2d 635, 2006 U.S. Dist. 

LEXIS 44461 (S.D.N.Y. 2006). 
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Former employee failed to satisfy his burden of establishing a prima facie case of discrimination based on national origin 

pursuant to Title VII of the Civil Rights Act of 1964 and N.Y. Exec. Law § 296 because, while it was undisputed that the 

employee was a member of a protected class because he was a Bosnian male in the nursing field, and the employee experienced 

an adverse employment action because he was terminated from his position, (1) the employee failed to meet even the de 

minimus standard of demonstrating he was qualified for the position of staff nurse at the employer because, while it was 

undisputed that the employee passed the nursing boards and met the licensing and educational requirements of the employer, he 

failed to meet the excellent patient care standard in the employment and retention policy, (2) specifically, the employee 

committed multiple errors that did not meet the excellent patient care standard required for employee retention, and (3) the 

employee failed to provide evidence that gave rise to an inference of discrimination based on national origin. Memisevich v St. 

Elizabeth's Med. Ctr., 443 F. Supp. 2d 276, 2006 U.S. Dist. LEXIS 56315 (N.D.N.Y. 2006). 

Even if a former employee satisfied his burden of establishing a prima facie case of discrimination based on national origin 

pursuant to Title VII of the Civil Rights Act of 1964 and N.Y. Exec. Law § 296, the employer offered legitimate, 

nondiscriminatory reasons for its termination decision because (1) the complaints about the employee’s clinical errors were 

investigated and reasonably credited, which would have rebutted any presumption of discrimination, (2) the employee’s 

disputes with co-workers were evident of personality conflicts, and (3) the employee was a probationary employee at the time 

of his termination and under the employer’s policy could have been terminated during the probationary period with or without 

notice. Memisevich v St. Elizabeth's Med. Ctr., 443 F. Supp. 2d 276, 2006 U.S. Dist. LEXIS 56315 (N.D.N.Y. 2006). 

Former public school psychologist’s national origin discrimination claims under N.Y. Exec. Law § 296 failed because the 

school district and school officials offered legitimate and nondiscriminatory reasons for the psychologist’s discharge, which  

included his lack of professionalism, failure to meet student needs, and intimidating attitude, and the psychologist was unable 

to show that these reasons were pretext for discrimination; that the school’s principal told the psychologist that he did not  fit 

into the culture at the school was not evidence of unlawful discrimination, as the principal indicated she was referring to the 

culture of professionalism, not the ethnic composition of the staff. Dorcely v Wyandanch Union Free Sch. Dist., 665 F. Supp. 

2d 178, 2009 U.S. Dist. LEXIS 91543 (E.D.N.Y. 2009). 

Former employee’s hostile work environment claim against an employer failed because the record did not support the 

employee’s claim that the employer imposed an “English only” policy; the employer provided interpreters and routinely hired 

workers it knew were not English speakers. Polanco v 34th St. P'ship, 724 F. Supp. 2d 420, 2010 U.S. Dist. LEXIS 68699 

(S.D.N.Y. 2010). 

Employee’s claim alleging discrimination pursuant to New York Human Rights Law, N.Y. Exec. Law § 296(1)(a), based on his 

national origin as a person of French ancestry could not succeed because, based on evidence of the employee’s worsening job 

performance leading up to his demotion and termination, the employer met its burden of demonstrating a legitimate, 

nondiscriminatory reason for adverse employment actions against the employee. Pibouin v CA, Inc., 867 F. Supp. 2d 315, 2012 

U.S. Dist. LEXIS 47102 (E.D.N.Y. 2012). 

Employer discriminated against complainant, native of Columbia, where she had been promoted to forelady after working as 

cleaning lady for 3 full years, shortly thereafter building supervisor removed her as forelady and replaced her with someone of 

national origin similar to building supervisor, Albanian national, and employer merely proffered single statement allegedly 

made by complainant’s former supervisor that complainant was demoted because she did not work out. 2000 Order Comm HR 

No. 9D-E-O-89-136156E. 

49.  Racial discrimination  

A complaint by an associate dean of a community college alleging unlawful discrimination on the basis of race in his discharge 

was properly dismissed, where a finding by the State Division of Human Rights of discrimination by use of a quota system was 

not warranted even though the evidence showed that the college tried to avoid penalizing any minority group when affecting a 

retrenchment plan, the college president presented a statistical analysis to the college affirmative action office showing no 

change in the racial balance of college employees as a result of the plan, and the college president had told the dean that his 

discharge was for “anthropological” reasons, in that the statement was ambiguous and the State Division of Human Rights had 
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not found the statement to be evidence of prejudice or bias against the dean. CUNY-Hostos Community College v State Human 

Rights Appeal Bd., 59 N.Y.2d 69, 463 N.Y.S.2d 173, 449 N.E.2d 1251, 1983 N.Y. LEXIS 3027 (N.Y. 1983) . 

In an employment discrimination action against a county, the Appellate Division properly dismissed the complaint which 

alleged that employment with defendant county was terminated on the basis of plaintiff’s race and national origin in violation 

of Exec Law § 296 where plaintiff’s failure to timely file a notice of claim under Gen. Mun L § 50-e was fatal in that the action 

had not been brought to indicate a public interest and leave to serve a late notice of claim had not been granted. Mills v County 

of Monroe, 59 N.Y.2d 307, 464 N.Y.S.2d 709, 451 N.E.2d 456, 1983 N.Y. LEXIS 3161 (N.Y.), cert. denied, 464 U.S. 1018, 104 

S. Ct. 551, 78 L. Ed. 2d 725, 1983 U.S. LEXIS 2750 (U.S. 1983). 

Denial of summary judgment to a plaintiff with regard to her racial discrimination suit brought against her former employer 

was upheld on appeal because, though many factual issues were in dispute in the cause of action, none of such disputed facts 

were material to the plaintiff showing any causal connection between any alleged protected activity she had engaged in and her 

termination. The plaintiff had been discharged as a result of violating the employer’s family leave policy, filed several 

grievances but never mentioned racial discrimination in any of them, and, though no love loss existed between the plaintiff and 

a supervisor, such animosity was not shown to have been racially motivated. Forrest v Jewish Guild for the Blind, 3 N.Y.3d 

295, 786 N.Y.S.2d 382, 819 N.E.2d 998, 2004 N.Y. LEXIS 3489 (N.Y. 2004). 

A determination of the State Division of Human Rights that a black child-care worker had been discriminated against because 

he had been terminated, while a white child-care worker had received only a two-day suspension for an allegedly more serious 

offense, was not supported by substantial evidence where the evidence showed that the black worker had been found asleep on 

the job three times in eight days in a high-security facility, had been found sleeping on duty once before and been reprimanded, 

and that there were no mitigating circumstances, whereas the evidence showed that the white worker had committed the offense 

of leaving three boys unattended only once and not in a high security facility, and that he had presented mitigating 

circumstances justifying the lighter sanction. State Div. of Human Rights ex rel. Eads v Baker Hall, Inc., 80 A.D.2d 733, 437 

N.Y.S.2d 160, 1981 N.Y. App. Div. LEXIS 10461 (N.Y. App. Div. 4th Dep't 1981). 

In an proceeding pursuant to Exec Law § 296, alleging wrongful discharge from employment based on racial discrimination, 

the proceeding would be barred under County Law § 52 for failure to file a notice of claim within 90 days of accrual, despite 

the fact that the action would not fall within the notice provisions of Gen Mun Law §§ 50-e, 50-i. Mills v County of Monroe, 89 

A.D.2d 776, 453 N.Y.S.2d 486, 1982 N.Y. App. Div. LEXIS 17889 (N.Y. App. Div. 4th Dep't 1982) , aff'd, 59 N.Y.2d 307, 464 

N.Y.S.2d 709, 451 N.E.2d 456, 1983 N.Y. LEXIS 3161 (N.Y. 1983). 

The State Division of Human Rights properly dismissed petitioner’s complaint of unlawful discriminatory employment practice 

based on race and color, where petitioner’s position was terminated due to a loss of federal funds and 14 white employees had 

also lost their jobs on the same day as petitioner for the same reason. Powe v County of Albany, Dep't of Employment & 

Training, 108 A.D.2d 997, 485 N.Y.S.2d 147, 1985 N.Y. App. Div. LEXIS 43326 (N.Y. App. Div. 3d Dep't), app. dismissed, 65 

N.Y.2d 922, 493 N.Y.S.2d 1031, 483 N.E.2d 135, 1985 N.Y. LEXIS 15192 (N.Y. 1985). 

Petitioner, who is black, was not dismissed from her position as a nurse aid with the employer-hospital on the basis of race 

where she was negligent in the performance of her duties, had received several warnings regarding her attitude, attendance and 

work performance, and had been denied annual merit increases on more than one occasion, and where the hospital had 

previously discharged white employees for the same reason and had continued to employ a number of black employees 

following her termination. Gray v Albany Medical Center Hospital, 108 A.D.2d 1031, 485 N.Y.S.2d 601, 1985 N.Y. App. Div. 

LEXIS 43354 (N.Y. App. Div. 3d Dep't 1985). 

Determination that employer dismissed its employee from his position as assistant manager of supermarket in racially 

discriminatory manner was supported by facts that employee had proven himself to be honest and valued employee, that he was 

subjected to improper polygraph test based on unsubstantiated, hearsay accusation of subordinate, and that purported ground 

for his dismissal—allowing customer to eat grapes—was plainly disproportionate to nature of charge and was inconsistent with 

previous treatment accorded to white assistant manager. Domino Supermarket, Inc. v New York State Div. of Human Rights, 

147 A.D.2d 417, 538 N.Y.S.2d 265, 1989 N.Y. App. Div. LEXIS 2070 (N.Y. App. Div. 1st Dep't 1989). 
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It was excessive to award $50,000 for mental anguish suffered by employee who was unlawfully discharged in racially 

discriminatory manner where there was no evidence of lasting harm or impairment; appropriate award was $5,000. Domino 

Supermarket, Inc. v New York State Div. of Human Rights, 147 A.D.2d 417, 538 N.Y.S.2d 265, 1989 N.Y. App. Div. LEXIS 2070 

(N.Y. App. Div. 1st Dep't 1989). 

Determination that petitioner discriminated against complainant on basis of race, terminating her employment in violation of 

Executive Law § 296, is supported by substantial evidence in record–notwithstanding constant and blatant nature of racial 

discrimination against complainant, where sole evidence of mental anguish was complainant’s own testimony that she was 

“[e]motionally and physically screwed up”, award of $35,000 for mental anguish is grossly excessive and new award should 

not exceed $5,000–award of back pay from complainant’s discharge in February 1985 until her reinstatement by petitioner 

constitutes punitive assessment against petitioner rather than compensation; complainant obtained new employment at same 

pay in July 1985; Division of Human Rights may not award what would amount to punitive damages solely on finding that 

unlawful discrimination occurred; award of back pay must be reduced to cover only period that complainant was out of work as 

result of her unlawful discharge; however, Division did not abuse its discretion in ordering petitioner to reinstate complainant–

three-year period between filing of complaint and issuance of Division’s determination did not operate to divest Division of 

jurisdiction; absent showing of substantial prejudice, time limitations enunciated in Executive Law § 297 are directory and not 

mandatory. Cosmos Forms, Ltd. v State Div. of Human Rights, 150 A.D.2d 442, 541 N.Y.S.2d 50, 1989 N.Y. App. Div. LEXIS 

6521 (N.Y. App. Div. 2d Dep't 1989). 

Evidence supported determination finding correctional facility guilty of unlawful discriminatory practice based on race where 

complainant and other black correction officers testified as to “hostile situation” at facility, black officers were placed in 

different “class” from white employees, they were denied more desirable assignments and shifts, they had their orders and 

directions disregarded by subordinates or countermanded by their superior officers, and they were disciplined more frequently 

and more harshly than white employees; furthermore, of 16 cases of alleged inmate abuse occurring at facility, complainant 

was sole correction officer who was dis-charged. New York State Dep't of Correctional Servs. v State Div. of Human Rights, 

215 A.D.2d 908, 626 N.Y.S.2d 588, 1995 N.Y. App. Div. LEXIS 5326 (N.Y. App. Div. 3d Dep't 1995). 

Employer’s motion, under CLS  CPLR § 4404(a), to set aside jury verdict for plaintiff in action for retaliatory discharge was 

properly granted where (1) evidence supported jury’s finding that employee’s transfer was not in retaliation for her complaint 

of age and racial discrimination in denial of promotion, (2) employee’s discrimination complaint preceded her termination by 2 

years, during which she received salary increases, and (3) there was ample evidence of employee’s insubordination after her 

transfer.  Budzanoski v Pfizer, Inc., 245 A.D.2d 72, 664 N.Y.S.2d 796, 1997 N.Y. App. Div. LEXIS 12836 (N.Y. App. Div. 1st 

Dep't 1997). 

Employer was entitled to summary judgment in action by black former employee under CLS Exec § 296 where employer 

submitted evidence that plaintiff had been fired for misrepresenting transfer of account as new business in order to obtain 

commission, and plaintiff argued only that there was material issue as to whether account constituted new business without 

showing that employer’s explanation was designed to mask racial discrimination. Sommerville v R.C.I., 257 A.D.2d 884, 684 

N.Y.S.2d 53, 1999 N.Y. App. Div. LEXIS 519 (N.Y. App. Div. 3d Dep't 1999). 

In action alleging that plaintiff’s employer impermissibly discriminated against him when it demoted him for subjecting 

African American coworker to ridicule, jury could reasonably infer that plaintiff was demoted only because he was white and 

incident was thought to be racially motivated where (1) supervisor testified that poor treatment of minority employees in 

facility where plaintiff worked made it difficult to accomplish employer’s goal of increasing number of minority employees 

and expressed concern that tolerating his “prank” would discourage minorities from accepting positions in that facility, and (2) 

expert in field of labor-management relations and employment discrimination testified that, contrary to supervisor’s belief, 

prank in question (posting picture of bird-like stuffed animal with long multicolored beak and black body seated at African 

American coworker’s desk) belied intimation of racial animus. Michaelis v State, 258 A.D.2d 693, 685 N.Y.S.2d 325, 1999 N.Y. 

App. Div. LEXIS 944 (N.Y. App. Div. 3d Dep't), app. denied, 93 N.Y.2d 806, 689 N.Y.S.2d 708, 711 N.E.2d 984, 1999 N.Y. 

LEXIS 1202 (N.Y. 1999). 

Because an employee did not rebut an employer’s evidence of a legitimate, nondiscriminatory explanation for the employee’s 

termination, the employer was entitled to summary judgment in the employee’s action for racial discrimination under N.Y. 
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Exec. Law § 296(1)(a) and New York City, N.Y., Admin. Code § 8-107(1)(a). Dickerson v Health Mgmt. Corp. of Am., 21 

A.D.3d 326, 800 N.Y.S.2d 391, 2005 N.Y. App. Div. LEXIS 8801 (N.Y. App. Div. 1st Dep't 2005). 

Although an employer claimed that it fired an employee solely because of inadequate performance, the employee submitted 

statistical reports that allegedly demonstrated the employee’s termination exemplified a pattern of racial discrimination by the 

employer against black managers; accordingly, the employer was not entitled to summary judgment in the employee’s action 

under N.Y. Exec. Law § 296 et seq., and New York City, N.Y., Admin. Code § 8-101 et seq. Baldwin v Cablevision Sys. Corp., 

65 A.D.3d 961, 888 N.Y.S.2d 1, 2009 N.Y. App. Div. LEXIS 6576 (N.Y. App. Div. 1st Dep't 2009) , app. denied, 14 N.Y.3d 701, 

898 N.Y.S.2d 96, 925 N.E.2d 101, 2010 N.Y. LEXIS 3821 (N.Y. 2010). 

Trial court erred in denying summary judgment pursuant to N.Y. C.P.L.R. 3212 to an employer in an employee’s racial 

discrimination action pursuant to N.Y. Exec. Law § 296; the employer presented evidence that the employee was fired for poor 

job performance, and the employee failed to refute that showing. Pramdip v Bldg. Serv. 32B-J Health Fund, 308 A.D.2d 523, 

765 N.Y.S.2d 44, 2003 N.Y. App. Div. LEXIS 9641 (N.Y. App. Div. 2d Dep't 2003). 

African-American employee did not show racial discrimination because there was a legitimate and nondiscriminatory basis for 

most of the conduct by her employer and supervisors, of which she complained, as reprimands were based on her charting 

errors, which jeopardized her employer’s state funding, shifting the burden to her to show pretext, which was not shown, and 

the racial epithets of which she complained were not alone sufficient to show race discrimination; the employee was 

legitimately terminated for not providing required medical documentation to support her family leave claim that she needed to 

care for her ill father, for not responding to inquiries about her whereabouts, and for abandoning the care of her father without 

returning to work. Forrest v Jewish Guild for the Blind, 309 A.D.2d 546, 765 N.Y.S.2d 326, 2003 N.Y. App. Div. LEXIS 10478 

(N.Y. App. Div. 1st Dep't 2003), aff'd, 3 N.Y.3d 295, 786 N.Y.S.2d 382, 819 N.E.2d 998, 2004 N.Y. LEXIS 3489 (N.Y. 2004). 

African-American employee did not show that supervisors aided and abetted her employer’s racial discrimination because, 

while an individual could be held liable under N.Y. Exec. Law § 296(6) and (7) for aiding and abetting discriminatory conduct, 

the employee’s aiding and abetting claim could not survive the supervisors’ summary judgment motion because the employee 

did not successfully raise a question of fact as to the underlying discrimination claim. Forrest v Jewish Guild for the Blind, 309 

A.D.2d 546, 765 N.Y.S.2d 326, 2003 N.Y. App. Div. LEXIS 10478 (N.Y. App. Div. 1st Dep't 2003), aff'd, 3 N.Y.3d 295, 786 

N.Y.S.2d 382, 819 N.E.2d 998, 2004 N.Y. LEXIS 3489 (N.Y. 2004). 

In this NYCHRL and NYSHRL action, while the employee had not provided facts specific enough to suggest that race was the 

sole motivating factor in her termination or other adverse employment actions, the employee alleged facts that suggested that 

her race may have been one of the motivating factors in her termination and other adverse employment actions. Palmer v Cook, 

65 Misc. 3d 374, 108 N.Y.S.3d 297, 2019 N.Y. Misc. LEXIS 4283 (N.Y. Sup. Ct.), dismissed in part, 64 Misc. 3d 1222(A), 117 

N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4301 (N.Y. Sup. Ct. 2019), dismissed in part, 64 Misc. 3d 1222(A), 117 N.Y.S.3d 469, 

2019 N.Y. Misc. LEXIS 4286 (N.Y. Sup. Ct. 2019). 

In this NYCHRL and NYSHRL action, court denied employer’s motion to dismiss employee’s hostile work environment claim 

in its entirety as against assemblywoman where employee alleged that assemblywoman allegedly threw or destroyed small 

objects in fits of anger and when displeased with her staff assemblywoman would use profane epithets. Palmer v Cook, 65 

Misc. 3d 374, 108 N.Y.S.3d 297, 2019 N.Y. Misc. LEXIS 4283 (N.Y. Sup. Ct.), dismissed in part, 64 Misc. 3d 1222(A), 117 

N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4301 (N.Y. Sup. Ct. 2019), dismissed in part, 64 Misc. 3d 1222(A), 117 N.Y.S.3d 469, 

2019 N.Y. Misc. LEXIS 4286 (N.Y. Sup. Ct. 2019). 

In light of jury’s findings that defendant, a county employee, participated in an assault upon plaintiff, a black co-worker, that 

racial discrimination was a substantial factor in defendant’s conduct, and that the assault was sufficiently severe to alter the 

terms and conditions of the co-worker’s employment, a holding that the defendant was not acting under color of state law for 

purposes of 42 U.S.C.S. § 1983 did not affect the defendant’s individual liability under 42 U.S.C.S. § 1981, or the New York 

Human Rights Law. Patterson v Balsamico, 440 F.3d 104, 2006 U.S. App. LEXIS 4943 (2d Cir. N.Y. 2006). 

Jury’s verdict holding two water department employees liable for an employee’s wrongful termination for his interracial 

engagement was supported by evidence that both defendants knew about the harassment, did nothing to respond to it, and then 
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participated directly in the investigation and termination of the employee. Additionally, one defendant, the employee relations 

specialist, had himself taunted the employee based on his fiancee’s race. Matusick v Erie County Water Auth., 739 F.3d 51, 

2014 U.S. App. LEXIS 192 (2d Cir. N.Y.), reprinted, 757 F.3d 31, 2014 U.S. App. LEXIS 3683 (2d Cir. N.Y. 2014). 

Executive secretary’s age and race discrimination claims against African airline under CLS Exec Law § 296 must fail, where, 

during relevant time period, her boss hired individuals of various ethnic backgrounds in roughly same proportion as existed 

prior to his promotion to head of Manhattan office, including 4 blacks, and these employees ranged in age from 22 to 55, nearly 

half in their 40s and 50s, because this evidence, coupled with lack of support for secretary’s 4 specific allegations of 

discriminatory actions, supports conclusion that boss’s employment decisions were made without regard to age or race. Gueye 

v Air Afrique, 917 F. Supp. 1024, 1996 U.S. Dist. LEXIS 2622 (S.D.N.Y.), aff'd, 104 F.3d 352, 1996 U.S. App. LEXIS 37808 (2d 

Cir. N.Y. 1996). 

Executive secretary’s age and race discrimination claims against African airline under CLS Exec Law § 296 must fail, where, 

during relevant time period, her boss hired individuals of various ethnic backgrounds in roughly same proportion as existed 

prior to his promotion to head of Manhattan office, including 4 blacks, and these employees ranged in age from 22 to 55, nearly 

half in their 40s and 50s, because this evidence, coupled with lack of support for secretary’s 4 specific allegations of 

discriminatory actions, supports conclusion that boss’s employment decisions were made without regard to age or race. Gueye 

v Air Afrique, 917 F. Supp. 1024, 1996 U.S. Dist. LEXIS 2622 (S.D.N.Y.), aff'd, 104 F.3d 352, 1996 U.S. App. LEXIS 37808 (2d 

Cir. N.Y. 1996). 

Employer is entitled to summary dismissal of terminated employee’s Human Rights Law (CLS Exec Law §§ 290 et seq.) race 

discrimination claim, where employee was fired for testing positive for marijuana use and claims test was manufactured in 

order to get him out based on prior requests that he change shifts, because employee offers nothing more than conclusory 

allegations and fails to show any evidence of disparate treatment from which court may infer that discrimination caused his 

termination. Leslie v Banctec Serv. Corp., 928 F. Supp. 341, 1996 U.S. Dist. LEXIS 8143 (S.D.N.Y. 1996). 

White attorney, discharged after 12 years with firm, may proceed with case for race discrimination in violation of New York 

Human Rights Law (CLS Exec Law §§ 290 et seq.), where he claims he was terminated because he is married to black woman, 

because inherent in complaint is that he would not have been let go if his own race had been different—same as his wife’s. 

Rosenblatt v Bivona & Cohen, P.C., 946 F. Supp. 298, 1996 U.S. Dist. LEXIS 17576 (S.D.N.Y. 1996). 

Plaintiff’s allegation that he was terminated by his former employer for being married to black woman stated claim under 

Human Rights Law. Rosenblatt v Bivona & Cohen, P.C., 946 F. Supp. 298, 1996 U.S. Dist. LEXIS 17576 (S.D.N.Y. 1996). 

Standing alone, racially derogatory remarks made by company official regarding employee were not sufficient under CLS Exec 

Law § 296 to show that employee had been discharged in reduction in force owing to her race, even though such official had 

participated in ranking of employees in preparation for reduction, where official had made remarks several months before 

employee’s termination, and remarks had related to single incident in which official had been angered by employee’s behavior.  

Coleman v Prudential Relocation, 975 F. Supp. 234, 1997 U.S. Dist. LEXIS 12937 (W.D.N.Y. 1997). 

New York Human Rights Law (Exec § 296) claim of Senior Facilities Analyst is denied summarily, even though he was forced 

to train employee who took over his duties, because he fails to create genuine issue of material fact that he was “replaced” by 

someone who was not member of his protected class, nor has he advanced any evidence that his job reassignment occurred in 

circumstances leading to inference of racial discrimination. Morris v Northrop Grumman Corp., 37 F. Supp. 2d 556, 1999 U.S. 

Dist. LEXIS 1700 (E.D.N.Y. 1999). 

Former flight attendant’s Exec § 296 claim of discriminatory discharge must fail, even though white attendant was terminated 

for violating regulations and leave requirements and disobeying orders in connection with caring for her injured African-

American fiance who was also pilot for their employer, because employee who bore ultimate responsibility for approving 

discharge had no knowledge of race of either attendant or fiance, and there is no other evidence that proffered reasons for 

termination were merely pretext to discharge her due to interracial relationship. Segal v TWA, 63 F. Supp. 2d 373, 1999 U.S. 

Dist. LEXIS 13724 (S.D.N.Y. 1999). 
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Asian male terminated by telephone company has no viable racial discrimination claim under Exec § 296, where facts elicited 

by company support its claim that he was terminated for engaging in prohibited business activities in competition with 

company, because he fails to support assertions of racially offensive jokes by assistant manager and more lenient treatment of 

white offenders with any admissible factual evidence. Cheng v New York Tel. Co., 64 F. Supp. 2d 280, 1999 U.S. Dist. LEXIS 

13588 (S.D.N.Y. 1999), aff'd, 225 F.3d 645, 2000 U.S. App. LEXIS 26341 (2d Cir. N.Y. 2000). 

Terminated Hispanic state troopers failed to show pretextual nature of race-neutral reason for their termination, which was 

stated to be their obstreperous conduct during confrontation with local police in bar and afterward at station house, precluding 

racial discrimination in employment claim under Title VII and Exec § 296, where claim that 5 white police officers were given 

lesser punishments for similar conduct was insufficient, as white officers had not been in conflict with local police or involved 

in station house misbehavior. Aguirre v N.Y. State Police, 156 F. Supp. 2d 305, 2001 U.S. Dist. LEXIS 9249 (S.D.N.Y. 2001). 

African-American histology department supervisor has no viable claim for wrongful termination under Exec § 296, even 

though he alleges his employees made derogatory remarks about African-Americans, complained about him, and his guilt was 

presumed without investigation due to his race, because better evidence demonstrates that he was discharged because he 

repeatedly acted inappropriately as supervisor. Minton v Lenox Hill Hosp., 160 F. Supp. 2d 687, 2001 U.S. Dist. LEXIS 13045 

(S.D.N.Y. 2001). 

Employer is denied summary dismissal of African-American store manager’s discriminatory termination claims, even though it 

asserts it let manager go due to his (1) poor leadership, (2) failure to recruit, and (3) lack of organization and cleanliness, where 

his sales success belies allegation that he had poor management skills, because he has clearly raised genuine issue of material 

fact as to whether employer’s stated reasons for his termination are pretext for actual racial discrimination. Dais v Lane Bryant, 

Inc., 168 F. Supp. 2d 62, 2001 U.S. Dist. LEXIS 4497 (S.D.N.Y. 2001). 

Insurance salesman’s race discrimination claim under against an insurance company failed where the only evidence of 

discrimination was that the salesman was an African-American and the salesman’s contract with the insurance company had 

been terminated and the insurance company presented substantial evidence showing that the salesman had failed to meet its 

production standards. Anyan v N.Y. Life Ins. Co., 192 F. Supp. 2d 228, 2002 U.S. Dist. LEXIS 5724 (S.D.N.Y. 2002), aff'd, 68 

Fed. Appx. 260, 2003 U.S. App. LEXIS 13786 (2d Cir. N.Y. 2003). 

Where a jury returned a verdict in favor of five African-American employees on their racial discrimination claims against an 

employer under 42 U.S.C.S. § 1981, the New York State Human Rights Law, N.Y. Exec. Law § 296 et seq., and the New York 

City Human Rights Law, New York City, N.Y., Admin. Code § 8-107, the evidence supported finding that the employer 

subjected four of the employees to harsher discipline than that received by their white co-workers, but the fifth employee did 

not establish disparate treatment; although the four employees were entitled to compensatory and punitive damages, the 

amounts exceeded awards in analogous cases and were subject to remittitur. Hill v Airborne Freight Corp., 212 F. Supp. 2d 59, 

2002 U.S. Dist. LEXIS 12970 (E.D.N.Y. 2002). 

In an action by a former employee against his former employer alleging race discrimination and retaliation in violation of 42 

U.S.C.S. § 1981, N.Y. Exec. Law § 296, and New York City, N.Y. Admin. Code § 8-502(a), the employer’s motion for summary 

judgment under Fed. R. Civ. P. 56(c) was granted in part where the employee’s claim under New York City, N.Y., Admin. Code 

§ 8-502(a) failed because the employee did not allege that the employer discriminated against him in New York City, and the 

employee’s race discrimination claim failed because the employer articulated a legitimate, non-discriminatory reason for 

demoting the employee due to the evidence that the employee’s inventory results were the worst of any of the other employees 

in his division, and the evidence that his supervisors warned him about his performance. Santos v Costco Wholesale, Inc., 271 

F. Supp. 2d 565, 2003 U.S. Dist. LEXIS 12280 (S.D.N.Y. 2003). 

Employer was not entitled to summary judgment on an employee’s retaliatory discharge claims brought pursuant to Title VII of 

Title VII of the Civil Rights Act of 1964, the New York State Human Rights Law, and 42 U.S.C.S. § 1981 even though the 

employee was terminated as part of a company-wide reduction in force where there was a disputed issue of fact as to why the 

employee was chosen to be part of the group that was fired. Mitchell v Am. Online, 286 F. Supp. 2d 325, 2003 U.S. Dist. LEXIS 

18410 (S.D.N.Y. 2003). 
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Employer was granted summary judgment on a former employee’s hostile work environment claim based on race where a 

single incident of improper conduct by a fellow employee, i.e., commenting on the employee’s race while dressed in a robber 

baron costume, did not indicate that the workplace was permeated with discriminatory intimidation, the employer had taken 

appropriate steps to alleviate the workplace tension and ensure that the conduct was not repeated, and the employee had not 

reported the other alleged acts of harassment to the employer. Kennedy v J.P. Morgan Chase & Co., 325 F. Supp. 2d 401, 2004 

U.S. Dist. LEXIS 13342 (S.D.N.Y. 2004). 

Summary judgment was granted dismissing an African-American employee’s racial discrimination claims under 42 U.S.C.S. § 

2000e et seq. and N.Y. Exec. Law § 290 et seq., arising from the termination of his employment as a custodial worker at a 

school, because (1) he did not sufficiently show that various adverse actions were due to his race; (2) his claim that he was 

disciplined for acts that white workers were allowed to engage in was insufficient because he did not compare himself to 

similarly situated employees, as he was a probationary employee and they were non-probationary employees; and (3) the 

person who hired him was also involved in firing him. Jones v Yonkers Pub. Schs, 326 F. Supp. 2d 536, 2004 U.S. Dist. LEXIS 

14599 (S.D.N.Y. 2004). 

In an action in which a former employee, a Puerto Rican female, filed suit against her former employer alleging that she was 

discharged because of her sex, race, and national origin in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 

2000e et seq., and N.Y. Exec. Law § 296, the employer was denied summary judgment where a rational trier of fact could 

conclude that the employer treated employees in a non-protected group more favorably than those in the protected group; non-

tenured white administrators, similarly situated to the employee and two other Hispanic female administrators, were promoted 

and given extensions to their probationary periods. The employee, on the other hand, was discharged even though her 

performance ratings were “effective” and “very effective” for her two years as a probationary principal. Vergara v Yonkers 

Pub. Schs., 386 F. Supp. 2d 377, 2005 U.S. Dist. LEXIS 19926 (S.D.N.Y. 2005). 

Racial discrimination case under N.Y. Exec. Law § 296 was dismissed because a former employer showed a nondiscriminatory 

reason for terminating a bus driver; the employee had a serious medical condition, and she failed to pass a required driving 

examination. Perry v Metro. Suburban Bus Auth., 390 F. Supp. 2d 251, 2005 U.S. Dist. LEXIS 21781 (E.D.N.Y. 2005). 

Two former salespersons for a retail store failed to establish that the employer terminated them due to race where (1) the 

employees were repeatedly and admittedly late for work, (2) they did not offer any evidence that other employees were not 

disciplined for lateness, and (3) there was no evidence of racial hostility against the employees prior to their termination. 

Ebanks v Neiman Marcus Group, Inc., 414 F. Supp. 2d 320, 2006 U.S. Dist. LEXIS 4802 (S.D.N.Y. 2006). 

Employee for a retail store failed to show that she was constructively discharged due to her race where (1) she failed to 

establish that she was subjected to a constant barrage of unwarranted criticism or intimidation by her manager or that she was 

subjected to a pattern of frequent behavior to show that the workplace was intolerable, and (2) there was no evidence linking 

anything that happened to the employee to her race. Ebanks v Neiman Marcus Group, Inc., 414 F. Supp. 2d 320, 2006 U.S. 

Dist. LEXIS 4802 (S.D.N.Y. 2006). 

Former employee, who was a department manager for a retail store, failed to establish that the former employer failed to 

promote her due to her race because she failed to show that she applied for specific positions and was rejected; her assertion 

that she generally requested a promotion was insufficient. Ebanks v Neiman Marcus Group, Inc., 414 F. Supp. 2d 320, 2006 

U.S. Dist. LEXIS 4802 (S.D.N.Y. 2006). 

Former employee, who was a department manager for a retail store, failed to show that she was constructively discharged due 

to racial discrimination because she failed to show that the work conditions preceding her voluntary resignation rose to the 

level of intolerable where she earned five percent raises, her supervisor’s conduct towards her improved markedly, and she did 

not seek any promotions. Ebanks v Neiman Marcus Group, Inc., 414 F. Supp. 2d 320, 2006 U.S. Dist. LEXIS 4802 (S.D.N.Y. 

2006). 

In an action in which a former employee filed suit against defendants, former employer and manager, alleging violations of 

Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the Civil Rights Act of 1866, 42 U.S.C.S. § 1981, New 

York Human Rights Law, N.Y. Exec. Law § 296, and Title 8 of the Administrative Code and Charter of the City of New York, 
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New York City, N.Y., Admin. Code § 8-107 et seq., defendants were granted summary judgment on the disparate treatment 

claims where (1) according to defendants, the employee was demoted because in the supervisor’s judgment, the employee had 

demonstrated inappropriate behavior as a manager by engaging in a relationship with a direct report, showed poor judgment in 

allowing it to continue without requesting to have the direct report transferred to another team, and failed to disclose the 

information until threats were made by his subordinate; and (2) the court found that the employee failed to show that the 

reasons were merely a pretext for discrimination. Conway v Microsoft Corp., 414 F. Supp. 2d 450, 2006 U.S. Dist. LEXIS 6351 

(S.D.N.Y. 2006). 

Plaintiff’s N.Y. Exec. Law § 296 claim survived because the complaint sufficiently alleged that the individual defendants had 

power to make personnel decisions and/or actually participated in the alleged discriminatory and/or retaliatory conduct. Abdi v 

Brookhaven Sci. Assocs., LLC, 447 F. Supp. 2d 221, 2006 U.S. Dist. LEXIS 60983 (E.D.N.Y. 2006). 

Verbal comments made by individuals not involved in making the adverse employment decision cannot themselves give rise to 

an inference of racial discrimination. Anderson v Hertz Corp., 507 F. Supp. 2d 320, 2007 U.S. Dist. LEXIS 63092 (S.D.N.Y. 

2007), aff'd, 303 Fed. Appx. 946, 2008 U.S. App. LEXIS 25926 (2d Cir. N.Y. 2008). 

Employee pointed to the fact that he was subjected to derogatory racial remarks by several subordinates and that senior 

management did not discipline those subordinates for their behavior, a subordinate instigated the verbal and physical altercation 

that led to the employee’s termination, he was the only African-American manager hired at the facility in which the employee’s 

supervisor’s oversaw for 12 years, and he was replaced by a Caucasian man; however, even drawing all inferences in favor of 

the employee, none of these arguments was sufficient to make out a prima facie case that his termination came as a result of 

racial discrimination. Even if the employee’s arguments were interpreted as sufficient to meet his prima facie burden, the 

employer demonstrated a legitimate, nondiscriminatory reason for the employee’s termination; the employee could not 

maintain that the employer had no basis to believe that its reason for terminating the employee’s employment—fighting—was 

false and the employee himself admitted to being part of the fight—the mere fact of the paucity of African-American managers 

did not rebut the employer’s explanation for the employee’s discharge. Anderson v Hertz Corp., 507 F. Supp. 2d 320, 2007 

U.S. Dist. LEXIS 63092 (S.D.N.Y. 2007), aff'd, 303 Fed. Appx. 946, 2008 U.S. App. LEXIS 25926 (2d Cir. N.Y. 2008). 

Employee did not make a prima facie case as she could not show that she was performing her job in a satisfactory manner at 

the time of her termination; the employer submitted numerous negative employer evaluations and the employee’s only response 

to this voluminous evidence of unsatisfactory performance was her bare-bones contention, made for the first time in her 

opposition brief, that the evaluations themselves were conducted in a discriminatory fashion. The employee’s conclusory 

allegation was not supported by any evidence. Bryant v Verizon Communs., Inc., 550 F. Supp. 2d 513, 2008 U.S. Dist. LEXIS 

35916 (S.D.N.Y. 2008). 

Employer’s obligation under the New York Human Rights Law, N.Y. Exec. Law § 296(1)(a), to not discriminate on the basis of 

race did not give rise to a cause of action for breach of contract by the termination of an employee allegedly due to his race 

because any promise to not discriminate due to race could not constitute the consideration necessary to create a contract of 

employment. Hargett v Metro. Transit Auth., 552 F. Supp. 2d 393, 2008 U.S. Dist. LEXIS 30599 (S.D.N.Y. 2008). 

Defendant contractor’s motion to dismiss plaintiff employee’s racial harassment action was denied because individuals could 

be held liable under N.Y. Exec. Law § 296 and New York City, N.Y., Admin. Code § 8-107. Doe v City of New York, 583 F. 

Supp. 2d 444, 2008 U.S. Dist. LEXIS 33488 (S.D.N.Y. 2008). 

Former employee failed to show that her former employer, which was a state university, and three individuals, terminated her 

from her office manager job due to race discrimination, in violation of the New York State Human Rights Law, N.Y. Exec. Law 

§ 296 et seq., because there was no circumstantial or direct evidence raising an inference of race discrimination, the employer 

asserted that the employee was terminated due to budget cuts, and the employee failed to show that this legitimate, 

nondiscriminatory reason for her termination was pretextual. Westbrook v City Univ. of N.Y., 591 F. Supp. 2d 207, 2008 U.S. 

Dist. LEXIS 102765 (E.D.N.Y. 2008). 

Former employee, who was terminated from her office manager job due to budget cuts by her former employer, which was a 

state university, failed to show a racially hostile work environment in violation of the New York State Human Rights Law, N.Y. 
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Exec. Law § 296 et seq., because she did not show that a supervisor made any direct racially offensive comments, and an 

arguably racially offensive comment made by the supervisor approximately two years before she was terminated regarding 

students at a predominantly African-American college at the university was a stray comment, which was insufficient to 

establish a racially hostile work environment. Westbrook v City Univ. of N.Y., 591 F. Supp. 2d 207, 2008 U.S. Dist. LEXIS 

102765 (E.D.N.Y. 2008). 

Employee’s allegations that she was not paid at the maximum rate and that she was forced to work overtime and double shifts 

all occurred prior to the statutory period; each incident was separate and discrete and not alleged to bear any relation to the 

employee’s timely claims. Therefore, the separate and discrete acts of discrimination and retaliation alleged to have occurred 

prior to January 2003, specifically, the employee’s allegation of discriminatory scheduling, fell outside the scope of the 

continuing violation doctrine. Aspilaire v Wyeth Pharms., Inc., 612 F. Supp. 2d 289, 2009 U.S. Dist. LEXIS 35523 (S.D.N.Y. 

2009). 

Employee’s claims of discrimination based on the fact that, in 2002, she was assigned to work double shifts and was reassigned 

from shift 1 to shift 2 were barred by the statute of limitations and even if these claims were timely, the claims would fail 

because the employee did not show an adverse employment act; moreover, even if shift assignments and reassignments were 

materially adverse employment acts, the employee was still unable to meet her prima facie burden because there was no 

evidence that gave rise to an inference of discrimination. The employee herself admitted that people of all races in her 

department were forced to work double shifts and it was undisputed that operators and lead operators were moved to different 

shifts based on manufacturing needs; no evidence indicated that any assignments or reassignments were based on race. 

Aspilaire v Wyeth Pharms., Inc., 612 F. Supp. 2d 289, 2009 U.S. Dist. LEXIS 35523 (S.D.N.Y. 2009). 

Former employee’s unlawful termination claim against defendants, two public entities and individuals, failed because (1) the 

circumstances surrounding the employee’s discharge did not give rise to an inference of discrimination; (2) assuming that one 

of the individuals’ conduct toward the employee was racially motivated, there simply was no evidence that the individual’s 

racial bias tainted the ultimate decision to terminate the employee; and (3) even if the employee could have established a prima 

facie case of discrimination with regard to her termination, defendants proffered a legitimate, nondiscriminatory reason for her 

discharge, namely, her insubordination toward the individual. Anderson v New York, 614 F. Supp. 2d 404, 2009 U.S. Dist. 

LEXIS 36029 (S.D.N.Y. 2009). 

Former employee’s hostile work environment claim against defendants, two public entities and individuals, failed because, 

when viewed objectively, the conduct in issue was not sufficiently severe or pervasive to alter the conditions of her 

employment, and there was no evidence that the conduct occurred because of the employee’s race, color, or national origin. 

Anderson v New York, 614 F. Supp. 2d 404, 2009 U.S. Dist. LEXIS 36029 (S.D.N.Y. 2009). 

Assuming the employee made out a prima facie case and defendants articulated a legitimate non-discriminatory reason—

namely, that the employee sent inappropriate e-mails and falsified employment documents—for taking disciplinary action 

against the employee, because he failed to meet his burden of raising a material issue of fact concerning whether defendants’ 

stated reasons for firing him were a mere pretext for discrimination, the claim that defendants practiced illegal discrimination 

failed. Hargett v N.Y. City Transit Auth., 640 F. Supp. 2d 450, 2009 U.S. Dist. LEXIS 67896 (S.D.N.Y. 2009), aff'd, 381 Fed. 

Appx. 12, 2010 U.S. App. LEXIS 12273 (2d Cir. N.Y. 2010). 

Former public school psychologist’s race discrimination claims under N.Y. Exec. Law § 296 failed because the school district 

and school officials offered legitimate and nondiscriminatory reasons for the psychologist’s discharge, which included his lack 

of professionalism, failure to meet student needs, and intimidating attitude, and the psychologist was unable to show that these 

reasons were pretext for discrimination; that the school’s principal told the psychologist that he did not fit into the culture at the 

school was not evidence of unlawful discrimination, as the principal indicated she was referring to the culture of 

professionalism, not the ethnic composition of the staff. Dorcely v Wyandanch Union Free Sch. Dist., 665 F. Supp. 2d 178, 

2009 U.S. Dist. LEXIS 91543 (E.D.N.Y. 2009). 

African-American woman’s employment discrimination claims based on race and/or national origin under 42 U.S.C.S. § 1981, 

and N.Y. Exec. Law § 296(1) survived summary judgment because the the record was devoid of any contemporaneous writings 

that showed any indication that anyone was dissatisfied with her performance, a client for whom she had worked went with her 
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when she left the employer, and she raised questions as to discriminatory animus. Memnon v Clifford Chance US, LLP, 667 F. 

Supp. 2d 334, 2009 U.S. Dist. LEXIS 99936 (S.D.N.Y. 2009). 

Even if one could divorce the final warning from the termination, a reasonable juror could still determine that the coworker 

incident was merely a pretext for retaliation based on the circumstantial evidence that defendants never told the former 

employee specifically about the coworker and the employee’s warning, discipline, and termination might have been disparate 

when compared to that accorded other employees; the claims of pretext presented disputed material facts for a jury to resolve, 

not the court. Kanhoye v Altana, Inc., 686 F. Supp. 2d 199, 2009 U.S. Dist. LEXIS 112506 (E.D.N.Y. 2009). 

Employer was entitled to summary judgment on a former employee’s claims for discrimination under Title VII of the Civil 

Rights Act of 1964, 42 U.S.C.S. § 2000e, 42 U.S.C.S. § 1981, and N.Y. Exec. Law § 296, because the employee had not 

established that an employer’s determination to terminate the employee was motivated by any sort of improper racial animus 

but was rather part of a business decision to reduce the employer’s work force. The employee had not shown that he was not 

promoted because of race, but rather the employee did not meet the qualifications for promotion, and there was no evidence of 

a hostile work environment or an adverse employment action taken. Sealy v Hertz Corp., 688 F. Supp. 2d 247, 2009 U.S. Dist. 

LEXIS 76609 (S.D.N.Y. 2009). 

Plaintiff had stated an actionable claim for a hostile work environment against an employer, in part due to the acts of the 

plaintiff’s supervisor, under both federal, state, and city law, because plaintiff had alleged that his supervisor had subjected 

plaintiff, the only African American in the department, to harsh criticisms, unreasonable demands, shouting and profanity. 

Drew v Plaza Constr. Corp., 688 F. Supp. 2d 270, 2010 U.S. Dist. LEXIS 8699 (S.D.N.Y. 2010). 

Union was entitled to summary judgment on a former employee’s claims under the New York State Human Rights Law, N.Y. 

Exec. Law § 296 et seq., because the employee failed to establish that the union breached its duty of fair representation. 

Furthermore, the employee did not allege that the union had anything directly to do with the employee’s termination, other than 

failing to fairly represent the employee in the employee’s efforts to join the bargaining unit. Beachum v AWISCO N.Y. & Local 

810, 785 F. Supp. 2d 84, 2011 U.S. Dist. LEXIS 28856 (S.D.N.Y. 2011), aff'd, 459 Fed. Appx. 58, 2012 U.S. App. LEXIS 2996 

(2d Cir. N.Y. 2012). 

Former employee was not entitled to bring claims that an employer violated civil rights laws by discriminating against the 

employee due to the employee’s race because (1) the employee failed to show discriminatory reasons for adverse employment 

actions; (2) the employee could not recall any specific alleged racist comment or the first time any such comment was made; 

and (3) the employer had a nondiscriminatory reason for terminating the employee, based upon the employee’s prolonged and 

unexcused medical absence. Beachum v AWISCO N.Y. & Local 810, 785 F. Supp. 2d 84, 2011 U.S. Dist. LEXIS 28856 

(S.D.N.Y. 2011), aff'd, 459 Fed. Appx. 58, 2012 U.S. App. LEXIS 2996 (2d Cir. N.Y. 2012). 

Former employee was not entitled to bring claims that an employer violated civil rights laws by retaliating against the 

employee for the employee’s complaint of discrimination because the employee’s evidence of temporal proximity was 

insufficient to permit an inference that the employer’s proffered non-retaliatory reason for the employee’s termination was 

pretextual and that retaliation was a substantial reason for the employee’s termination. Beachum v AWISCO N.Y. & Local 810, 

785 F. Supp. 2d 84, 2011 U.S. Dist. LEXIS 28856 (S.D.N.Y. 2011), aff'd, 459 Fed. Appx. 58, 2012 U.S. App. LEXIS 2996 (2d 

Cir. N.Y. 2012). 

In a suit alleging that a city’s drug testing policy for firefighters was intentionally racially discriminatory, the employees failed 

to rebut the employer’s legitimate nondiscriminatory reason for employee discipline due to the clinically determined positive 

drug tests. M.O.C.H.A. Soc'y, Inc. v City of Buffalo, 872 F. Supp. 2d 264, 2012 U.S. Dist. LEXIS 74822 (W.D.N.Y. 2012), aff'd, 

529 Fed. Appx. 20, 2013 U.S. App. LEXIS 13563 (2d Cir. 2013). 

In a suit alleging that a city’s drug testing policy for firefighters was intentionally racially discriminatory, where the employees 

failed to rebut the employer’s legitimate nondiscriminatory reason for employee discipline due to the clinically determined 

positive drug tests, they failed to establish liability of individual city employees on a theory of aiding and abetting a 

discriminatory practice. M.O.C.H.A. Soc'y, Inc. v City of Buffalo, 872 F. Supp. 2d 264, 2012 U.S. Dist. LEXIS 74822 (W.D.N.Y. 

2012), aff'd, 529 Fed. Appx. 20, 2013 U.S. App. LEXIS 13563 (2d Cir. 2013). 
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50.  Religious discrimination  

The Commissioner of the State Human Rights Division reasonably concluded that an employer engaged in an unlawful 

discriminatory practice and compelled an employee to quit her job, where the evidence indicated that the employer had made 

blatantly obscene anti-Semitic remarks to her in the presence of other employees and had refused to apologize, notwithstanding 

the fact that the employer did not directly fire the employee and in fact had urged her to return to work. In exercising his broad 

powers to adopt measures reasonably deemed necessary to redress the injury to the employee, the commissioner properly 

directed that the employer apologize in writing, offer to reinstate the woman with back pay, together with $500 in damages for 

the shock, humiliation and outrage she experienced. Imperial Diner, Inc. v State Human Rights Appeal Bd., 52 N.Y.2d 72, 436 

N.Y.S.2d 231, 417 N.E.2d 525, 1980 N.Y. LEXIS 2830 (N.Y. 1980). 

Finding of Human Rights Division that New York City Transit Authority, as employer, violated CLS Exec § 296(10) was 

supported by evidence that (1) Seventh Day Adventist was discharged as bus driver because her Sabbath observance prevented 

her from working normal weekend shift, and (2) although Transit Authority was under strictures of collective bargaining 

agreement that made shift selection dependent on seniority, and although union was unwilling to waive seniority rights to 

accommodate Sabbath observers, Transit Authority failed to take reasonable steps, short of labor litigation, in effort to reach 

accommodation of bus driver’s religious needs. New York City Transit Auth. v Executive Dep't, Div. of Human Rights, 89 

N.Y.2d 79, 651 N.Y.S.2d 375, 674 N.E.2d 305, 1996 N.Y. LEXIS 3162 (N.Y. 1996). 

The Division of Human Rights properly found that an employer had discriminated against an employee by failing to 

accommodate her observance of the Sabbath as a Seventh Day Adventist and by terminating her employment, where the 

employer had placed the burden upon the employee to find other workers who were willing to swap assignments with her in 

order to permit her to observe her Sabbath. North Shore University Hospital v State Human Rights Appeal Bd., 82 A.D.2d 799, 

439 N.Y.S.2d 408, 1981 N.Y. App. Div. LEXIS 14453 (N.Y. App. Div. 2d Dep't 1981), app. dismissed, 459 U.S. 984, 103 S. Ct. 

335, 74 L. Ed. 2d 379, 1982 U.S. LEXIS 4206 (U.S. 1982), app. denied, 56 N.Y.2d 506, 437 N.E.2d 1160, 1982 N.Y. LEXIS 

5389 (N.Y. 1982). 

Jewish theological seminary was properly granted summary judgment in action for breach of employment contract brought by 

its former professor, who had resigned in response to seminary’s decision to admit women into its program for ordination of 

Rabbis, since (1) professor failed to prove that seminary had contractual duty to refrain from changing its admission policies or 

from doing anything to offend professor’s religious beliefs, and (2) professor failed to demonstrate that seminary’s policy 

decision discriminated against him on basis of his religious convictions. Faur v Jewish Theological Seminary, 146 A.D.2d 566, 

536 N.Y.S.2d 516, 1989 N.Y. App. Div. LEXIS 120 (N.Y. App. Div. 2d Dep't 1989), app. dismissed, 74 N.Y.2d 842, 546 N.Y.S.2d 

559, 545 N.E.2d 873, 1989 N.Y. LEXIS 2932 (N.Y. 1989), app. denied, 76 N.Y.2d 706, 560 N.Y.S.2d 988, 561 N.E.2d 888, 1990 

N.Y. LEXIS 3024 (N.Y. 1990). 

Plaintiffs, licensed practical nurses, stated action under CLS Exec § 296(1)(a) by alleging that they showed religious or moral 

belief held by them, that defendants were aware thereof, and that defendants failed to reasonably accommodate such religious 

belief by summarily terminating plaintiffs for their refusal to the form abortive procedures. Larson v Albany Med. Ctr., 252 

A.D.2d 936, 676 N.Y.S.2d 293, 1998 N.Y. App. Div. LEXIS 8687 (N.Y. App. Div. 3d Dep't 1998). 

Former employees, who alleged that their jobs were terminated because they were Sunni Moslems rather than Shiite Moslems, 

were members of statutorily protected class, but defendant employer provided sufficient nondiscriminatory reasons by showing 

that their terminations were part of economically motivated reduction in force. Sheikh v Habib Bank Ltd., 270 A.D.2d 107, 704 

N.Y.S.2d 75, 2000 N.Y. App. Div. LEXIS 2851 (N.Y. App. Div. 1st Dep't 2000). 

State human rights commissioner’s dismissal of complaint alleging that petitioner had been forced to resign from his 

employment because of his religious beliefs would be annulled, and case would be remitted for new decision with findings of 

fact, where (1) commissioner’s decision was inconsistent in concluding both that petitioner failed to prove prima facie case of 

discrimination and that employer “has presented sufficient evidence to rebut the presumption of discrimination,” which 

presumption arises only if employee proves prima facie case, (2) in deciding whether petitioner proved prima facie case, 

commissioner improperly considered employer’s reasons for its actions, and (3) commissioner did not decide whether those 
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reasons were pretext for discrimination. Draman v Lamar Advertising of Penn, Inc., 273 A.D.2d 808, 709 N.Y.S.2d 306, 2000 

N.Y. App. Div. LEXIS 6841 (N.Y. App. Div. 4th Dep't 2000). 

Where the former employee alleged that the former employee was harassed because the former employee was gay and Jewish 

and was fired for complaining, the employer, a religious organization, was not exempt from liability under N.Y. Exec. § 

296(11); that provision only provided limited exemptions with regard to hiring preferences that did not allow harassment and 

discrimination of the kind alleged. Logan v Salvation Army, 809 N.Y.S.2d 846, 10 Misc. 3d 756, 234 N.Y.L.J. 99, 2005 N.Y. 

Misc. LEXIS 2542 (N.Y. Sup. Ct. 2005). 

Reasonable jury could find that an employee’s religion, Othrodox Judaism, was a motivating factor in his discharge since: (1) 

the employee’s probationary period was extended three times, each instance following an accommodation of his religion and/or 

under circumstances giving rise to an inference of discrimination; (2) a performance appraisal contained references to his 

special needs, in particular his fairly complicated set of working hours; it noted his shrewd attention to examining what further 

accommodations he could be given, without fully living up to the deals struck with him; and it gave him an overall score that 

was significantly lower than his overall average score in each individual area and required automatic re-evaluation; and (4) 

defendants made additional comments reflective of discriminatory animus. Goldschmidt v N.Y. State Affordable Hous. Corp., 

380 F. Supp. 2d 303, 2005 U.S. Dist. LEXIS 16233 (S.D.N.Y. 2005). 

Although former employees presented sufficient evidence to preclude summary judgment on their claim that they were 

terminated due to their religious beliefs in violation of the New York State Human Rights Law, N.Y. Exec. Law § 621(a)(1), 

based on comments about their religious practices made by management, these comments were not so pervasive that they also 

established a hostile work environment. Shain v Ctr. for Jewish History, Inc., 418 F. Supp. 2d 360, 2005 U.S. Dist. LEXIS 

20629 (S.D.N.Y. 2005). 

Former employee contended that the superintendent’s alleged anti-Semitic comments created a work environment permeated 

by religious discrimination; however, because the employee was admittedly not Jewish, she could not show that she was 

subjected to hostility because of her membership in a protected class. Accordingly, the employee’s religion-based hostile work 

environment cause of action was dismissed. Illiano v Mineola Union Free Sch. Dist., 585 F. Supp. 2d 341, 2008 U.S. Dist. 

LEXIS 91854 (E.D.N.Y. 2008). 

51.  Sexual harassment  

State was not entitled to dismissal of state employee’s suit under CLS Exec § 296 which alleged that her supervisor fired her in 

retaliation for complaining about his sexually harassing conduct, even though she was not actually discharged but only placed 

on leave at half pay until being reassigned several months later, since her supervisor’s acts in ordering her to clear out her desk 

and changing locks in her office could be considered constructive termination; Human Rights Law forbids not only 

discriminatory termination but also discrimination in terms, conditions or privileges of employment. Brown v State, 125 A.D.2d 

750, 509 N.Y.S.2d 169, 1986 N.Y. App. Div. LEXIS 62984 (N.Y. App. Div. 3d Dep't 1986), app. dismissed, 70 N.Y.2d 747, 519 

N.Y.S.2d 1034, 514 N.E.2d 392, 1987 N.Y. LEXIS 18626 (N.Y. 1987). 

New York City Commission on Human Rights properly determined that New York City Transit Authority was guilty of sexual 

harassment and properly awarded discharged probationary employee back pay and damages for mental anguish where 

employee’s supervisor unsuccessfully asked her for date on several occasions, then began writing reports charging her with 

various disciplinary infractions; harassment was exacerbated when she was told by Authority’s manager of departmental 

relations that such conduct was to be expected because of her appearance and mode of dress. Levy v City Comm'n on Human 

Rights, 196 A.D.2d 214, 609 N.Y.S.2d 576, 1994 N.Y. App. Div. LEXIS 2436 (N.Y. App. Div. 1st Dep't 1994) , aff'd, 85 N.Y.2d 

740, 628 N.Y.S.2d 245, 651 N.E.2d 1264, 1995 N.Y. LEXIS 1122 (N.Y. 1995). 

Finding by Unemployment Insurance Appeal Board that plaintiff “had been offered two transfers but had declined to accept 

either one” did not establish that sexual harassment did not constitute term or condition of plaintiff’s continued employment so 

as to warrant summary judgment in favor of employer in action under CLS Exec § 296, where board’s inquiry centered on 

unrelated question of whether plaintiff had provided employer with adequate evidence of disability to justify his failure to 

report to work, and employer offered no detail as to purported offers of transfer, or even verified that they were made; 
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moreover, absent evidence that it took any disciplinary action against employee who perpetrated alleged harassment or other 

steps to alleviate threat of further occurrences, mere showing that employer offered to transfer plaintiff to different work 

location would not entitle it to judgment as matter of law. Goering v NYNEX Info. Resources Co., 209 A.D.2d 834, 619 

N.Y.S.2d 167, 1994 N.Y. App. Div. LEXIS 11352 (N.Y. App. Div. 3d Dep't 1994). 

Petitioner failed to establish prima facie case of either quid pro quo sexual harassment or harassment based on existence of 

hostile work environment where her claims were supported only by bald conclusory statements; thus, she was properly 

terminated by city transit authority for excessive absences, inability to get along with her subordinates and fellow managers, 

and poor job performance. Watts v New York City Transit Auth., 213 A.D.2d 253, 624 N.Y.S.2d 124, 1995 N.Y. App. Div. LEXIS 

2796 (N.Y. App. Div. 1st Dep't 1995). 

Rule against imposing vicarious liability in sex discrimination cases did not preclude imposition of direct liability on corporate 

employer for acts of sexual harassment committed by its chief executive officer. Father Belle Community Ctr. v New York State 

Div. of Human Rights, 221 A.D.2d 44, 642 N.Y.S.2d 739, 1996 N.Y. App. Div. LEXIS 5508 (N.Y. App. Div. 4th Dep't 1996) , 

reh'g denied, 647 N.Y.S.2d 652, 1996 N.Y. App. Div. LEXIS 10989 (N.Y. App. Div. 4th Dep't 1996), app. denied, 89 N.Y.2d 809, 

655 N.Y.S.2d 889, 678 N.E.2d 502, 1997 N.Y. LEXIS 214 (N.Y. 1997). 

Court would annul determination that petitioner was subjected to quid pro quo sexual harassment where petitioner solely 

offered her own testimony, she consistently testified that employer never made any sexual advances toward her, that frequency 

or intensity of alleged contacts never changed, that those interactions predominantly occurred in open view, and that, despite 

several after-hours meetings alone with employer, he never used those opportunities to engage in any inappropriate contact; 

moreover, petitioner’s own testimony evinced that she never communicated, by words or behavior, that contacts were 

uninvited, offensive, or unwarranted. Bartle v Mercado, 235 A.D.2d 651, 652 N.Y.S.2d 139, 1997 N.Y. App. Div. LEXIS 95 

(N.Y. App. Div. 3d Dep't), app. denied, 89 N.Y.2d 815, 659 N.Y.S.2d 855, 681 N.E.2d 1302, 1997 N.Y. LEXIS 1219 (N.Y. 1997), 

app. denied, 89 N.Y.2d 815, 659 N.Y.S.2d 855, 681 N.E.2d 1302 (N.Y. 1997). 

Substantial evidence supported correction commissioner’s decision that terminated correction officer had sexually harassed his 

subordinates where testimony of 2 complainants proved that officer sexually harassed them by exposing himself to them, and 

testimony of third complainant proved that officer sexually assaulted her. Arroyo v City of New York, 245 A.D.2d 186, 666 

N.Y.S.2d 168, 1997 N.Y. App. Div. LEXIS 13150 (N.Y. App. Div. 1st Dep't 1997). 

Penalty of termination of correction officer’s employment was not so disproportionate to offenses as to shock Appellate 

Division’s sense of fairness where 2 complainants testified that officer sexually harassed them by exposing himself to them, 

and third complainant testified that officer sexually assaulted her; either set of charges was sufficient, by itself, to support 

dismissal. Arroyo v City of New York, 245 A.D.2d 186, 666 N.Y.S.2d 168, 1997 N.Y. App. Div. LEXIS 13150 (N.Y. App. Div. 1st 

Dep't 1997). 

Plaintiff failed to establish prima facie case of sexual harassment where majority of incidents alleged in her complaint took 

place before defendant became responsible for operation of her workplace and, once notified, defendant took immediate and 

adequate measures to ensure that alleged offensive behavior would cease. Pace v Ogden Servs. Corp., 257 A.D.2d 101, 692 

N.Y.S.2d 220, 1999 N.Y. App. Div. LEXIS 6819 (N.Y. App. Div. 3d Dep't 1999). 

Attorney was entitled to summary judgment dismissing his legal secretary/office manager’s action for sex discrimination 

where, after attorney broke off parties’ wholly consensual sexual relationship in order to attempt reconciliation with his wife, 

he terminated manager’s employment because he no longer desired to have intimate relationship with her, and there was no 

coercion, harassment, or unwelcome sexual conduct before or after breakup of relationship, which was based on mutual 

affection. Mauro v Orville, 259 A.D.2d 89, 697 N.Y.S.2d 704, 1999 N.Y. App. Div. LEXIS 10935 (N.Y. App. Div. 3d Dep't 

1999), app. denied, 94 N.Y.2d 759, 705 N.Y.S.2d 6, 726 N.E.2d 483, 2000 N.Y. LEXIS 60 (N.Y. 2000). 

Restaurant owner was entitled to summary judgment insofar as its employee’s action for sexual harassment under Human 

Rights Law was for damages suffered as result of rape by coworkers, since there was no evidence that owner encouraged, 

condoned, or approved of such conduct. Hendricks v 333 Bayville Ave. Restaurant Corp., 260 A.D.2d 545, 688 N.Y.S.2d 593, 

1999 N.Y. App. Div. LEXIS 4081 (N.Y. App. Div. 2d Dep't), app. dismissed, 93 N.Y.2d 999, 695 N.Y.S.2d 745, 717 N.E.2d 1082, 

1999 N.Y. LEXIS 1930 (N.Y. 1999). 
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Court properly denied plaintiff’s motion to amend her complaint to assert cause of action under CLS Exec § 296(2)(a) where it 

was made after expiration of 3-year statute of limitations (CLS CPLR § 214(2)); moreover, Executive Law cause of action 

could not relate back to filing of original complaint as that action was not timely commenced. Karczewski v Sharpe, 260 

A.D.2d 606, 688 N.Y.S.2d 673, 1999 N.Y. App. Div. LEXIS 4294 (N.Y. App. Div. 2d Dep't), app. dismissed, 94 N.Y.2d 858, 704 

N.Y.S.2d 533, 725 N.E.2d 1095, 1999 N.Y. LEXIS 3958 (N.Y. 1999). 

Substantial, if not overwhelming, evidence supported employer’s failure to take proper measures to halt male employees’ 

increasingly aggressive verbal and physical harassment of sole female employee in frozen food warehouse, constituting 

condonation of gender and age discrimination and hostile work environment, where (1) taunts included remarks that she was 

too old and slow, was taking man’s job away, and was “biggest whore” in town, (2) physical abuse culminated in her being 

picked up by legs, turned upside down, carried in attempt to place her head-first in garbage receptacle, and slammed into door 

of men’s room, which caused disabling injuries, and (3) although principal perpetrator was warned that he would be fired if he 

did not refrain from such conduct, he was merely suspended for 3 days and continued to taunt complainant after suspension. 

Grand Union Co. v Mercado, 263 A.D.2d 923, 694 N.Y.S.2d 524, 1999 N.Y. App. Div. LEXIS 8451 (N.Y. App. Div. 3d Dep't 

1999). 

Corporate employer was not entitled to dismissal of female employee’s sexual harassment claims based on her refusal to 

participate in its “prompt” and “neutral” investigation of her allegations, where alleged harasser was officer and ½ -owner of 

corporation, and his wife (who owned other ½ ) acknowledged that they jointly operated corporate business and that, if 

employees had any issues or concerns, they raised them directly with her husband or herself. Randall v Tod-Nik Audiology, 

Inc., 270 A.D.2d 38, 704 N.Y.S.2d 228, 2000 N.Y. App. Div. LEXIS 2576 (N.Y. App. Div. 1st Dep't 2000). 

Defendant law firm was properly held vicariously liable for individual defendant’s sexual harassment of plaintiff when she was 

first year associate at firm, where individual defendant was partner in firm, he assigned work to plaintiff, he voted for her 

termination, and he would be responsible for providing her with job references. Sier v Jacobs Persinger & Parker, 276 A.D.2d 

401, 714 N.Y.S.2d 283, 2000 N.Y. App. Div. LEXIS 10763 (N.Y. App. Div. 1st Dep't 2000). 

State Division of Human Rights’ finding of sex discrimination in termination of female employee was not supported by 

substantial evidence where (1) employee’s claim of reduced work hours was inconsistent with her claim that she was given 

more work than her coworkers were, (2) although she did not have locker for changing clothes, she was provided small room to 

change in, because of unavailability of separate lockers for female employees, (3) every fact finder who had heard employee’s 

testimony had found it incredible, (4) court-appointed psychiatrist who examined employee described her belief of sexual 

harassment in terms of paranoid personality disorder, delusional psychosis, and distorted view of reality, and (5) employee’s 

prior complaints against 2 former employers were never substantiated, one of them prompting federal judge to condemn her 

strongly. Jamco Bldg. Maint. Corp. v N.Y. State Div. of Human Rights, 281 A.D.2d 364, 724 N.Y.S.2d 20, 2001 N.Y. App. Div. 

LEXIS 3139 (N.Y. App. Div. 1st Dep't 2001), app. denied, 98 N.Y.2d 613, 749 N.Y.S.2d 475, 779 N.E.2d 186, 2002 N.Y. LEXIS 

2699 (N.Y. 2002). 

Issue of fact existed whether sexual harassment was so pervasive as to alter terms or conditions of plaintiff’s employment 

where she allegedly was subjected to offensive touching and obscene communications on many occasions while still temporary 

employee, defendant’s human resources officer informed her that he had been reluctant to hire her on permanent basis because 

she complained of sexual harassment, plant manager told her not to wear perfume or makeup and not to talk to any coworkers, 

she was taken from her work on production line more than once to answer allegedly fabricated complaints from male 

employees who reported that she had sexually harassed them, and numerous male employees on her shift engaged in horseplay 

against her that she perceived as hostile. Vitale v Rosina Food Prods., 283 A.D.2d 141, 727 N.Y.S.2d 215, 2001 N.Y. App. Div. 

LEXIS 5748 (N.Y. App. Div. 4th Dep't 2001). 

Plaintiff’s employer and supervisor were entitled to summary judgment dismissing her cause of action for sexual harassment 

where (1) she alleged that employer allowed, condoned, and ratified supervisor’s conduct and that supervisor, over period of 

about 10 days, touched her shoulder several times, screamed at her about work, invaded her personal space, made one comment 

about sexual orientation, and glanced at her in sexual manner “one or two” times, and (2) alleged conduct was not sufficiently 

severe or pervasive. Baliva v State Farm Mut. Auto. Ins. Co., 286 A.D.2d 953, 730 N.Y.S.2d 655, 2001 N.Y. App. Div. LEXIS 

8896 (N.Y. App. Div. 4th Dep't 2001). 
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Because an employee failed to offer any evidence that, through the employee’s work on a state education program, the 

department of labor obtained any control over or responsibility for the employee’s work, the employee failed to present a 

cognizable legal basis for holding either the employer or the department liable under Title VII of the Civil Rights Act, 42 

U.S.C.S. § 2000e, or the Human Rights Law, N.Y. Exec. Law § 296(6). Strauss v New York State Dept. of Educ., 26 A.D.3d 67, 

805 N.Y.S.2d 704, 2005 N.Y. App. Div. LEXIS 14128 (N.Y. App. Div. 3d Dep't 2005). 

Former employer failed to show prejudice resulting from 12-year gap before a former employee brought a sexual harassment 

action; although two witnesses had died during that time, three other witnesses who observed the incidents complained of 

survived to testify, so subtantial evidence supported the deterimination of the Division of Human Rights that compensable 

harassment had occurred. Matter of Kowalewski v New York State Div. of Human Rights, 26 A.D.3d 888, 809 N.Y.S.2d 347, 

2006 N.Y. App. Div. LEXIS 1336 (N.Y. App. Div. 4th Dep't 2006). 

Because triable issues of fact existed as to whether the workplace was permeated with discriminatory sexual intimidation, 

ridicule, and insult, and as to whether the employer was aware of and acquiesced in a coworker’s discriminatory conduct, the 

trial court erred in granting the employer’s motion for summary judgment on the issue of whether the employer subjected the 

employee to a hostile work environment in violation of N.Y. Exec. Law § 296(1)(a). Sutherland v Roman Catholic Diocese of 

Rochester, 39 A.D.3d 1151, 833 N.Y.S.2d 819, 2007 N.Y. App. Div. LEXIS 5013 (N.Y. App. Div. 4th Dep't 2007). 

Because a correction officer failed to show that the officer was subjected either to quid pro quo or hostile work environment 

sexual harassment under N.Y. Exec. Law art. 15, and because the officer’s workplace was not permeated with discriminatory 

intimidation, ridicule, and insult, the officer’s complaint was properly dismissed; accordingly, the officer was not entitled  to 

N.Y. Exec. Law § 298 relief. Matter of Bracci v New York State Div. of Human Rights, 62 A.D.3d 1146, 878 N.Y.S.2d 830, 2009 

N.Y. App. Div. LEXIS 3714 (N.Y. App. Div. 3d Dep't 2009), app. dismissed, 15 N.Y.3d 865, 910 N.Y.S.2d 31, 936 N.E.2d 912, 

2010 N.Y. LEXIS 2963 (N.Y. 2010). 

Because an employee was subjected to a hostile work environment, based on sex, that led to the employee’s constructive 

discharge, pursuant to  N.Y. Exec. Law §§ 296(1),  297(4)(c), the employer and its president were liable for the discriminatory 

conduct, and the employee was entitled to back pay, compensatory damages, and pre-determination interest.  Matter of 

Eastport Assoc., Inc. v New York State Div. of Human Rights, 71 A.D.3d 890, 897 N.Y.S.2d 177, 2010 N.Y. App. Div. LEXIS 

2066 (N.Y. App. Div. 2d Dep't 2010). 

In an action for a sexually hostile work environment, the jury verdict for the employee was legally sufficient and not against the 

weight of the evidence, which showed the employer knew or should have known of the supervisor’s harassing conduct, 

including inappropriate comments and unwanted touching, and failed to take action. Reynolds v State of New York, 180 A.D.3d 

1116, 119 N.Y.S.3d 266, 2020 N.Y. App. Div. LEXIS 961 (N.Y. App. Div. 3d Dep't 2020). 

Trial court properly denied defendants’ motion to dismiss plaintiff’s hostile work environment claim under this statute because 

while plaintiff could have provided more information about the precise nature of the claim, the notice of claim included a 

detailed factual chronology and a description of her complaints that indirectly described a hostile work environment legal 

theory based on sexual harassment. Root v Salamanca Cent. Sch. Dist., 192 A.D.3d 1526, 145 N.Y.S.3d 691, 2021 N.Y. App. 

Div. LEXIS 1789 (N.Y. App. Div. 4th Dep't 2021). 

Court denied defense motion to set aside jury verdict finding that plaintiff was subjected to hostile work environment based on 

her gender where proof showed that (1) comments were made about her breasts, she was subjected to sexually explicit jokes 

and derogatory language, she was physically assaulted twice, she was subjected to humiliating comments regarding her 

miscarriage, and she was exposed to profanity and other such incidents on almost daily basis, (2) her supervisor failed to 

investigate her complaints, take disciplinary action or dispel workplace hostility, (3) she did nothing to justify, condone or 

exonerate abusive behavior, and (4) she saw psychologist 21 times due to offensive nature of her work environment and her 

inability to cope with it, until she was discharged and could no longer afford his fees. McIntyre v Manhattan Ford, Lincoln-

Mercury, 175 Misc. 2d 795, 669 N.Y.S.2d 122, 1997 N.Y. Misc. LEXIS 656 (N.Y. Sup. Ct. 1997), aff'd in part, modified, app. 

dismissed, 256 A.D.2d 269, 682 N.Y.S.2d 167, 1998 N.Y. App. Div. LEXIS 13944 (N.Y. App. Div. 1st Dep't 1998). 
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Trial court granted the employee and the employer’s motion to dismiss after the terminated employee filed a sexual harassment  

suit against them, as the four isolated, relatively mild comments that she said the employee made to her while she was working 

for the employer were not sufficient to show that her workplace was permeated with the required hostility necessary to 

maintain a sexual harassment cause of action. Constantine v Kay, 792 N.Y.S.2d 308, 6 Misc. 3d 927, 2004 N.Y. Misc. LEXIS 

2916 (N.Y. Sup. Ct. 2004). 

In action alleging sexual harassment, plaintiff’s claim that each individual defendant sexually assaulted her, thereby creating 

hostile working environment, sufficiently alleged violation of CLS Exec § 296(6). Tomka v Seiler Corp., 66 F.3d 1295, 1995 

U.S. App. LEXIS 27612 (2d Cir. N.Y. 1995). 

No reasonable jury could find that employer’s failure to transfer employee to different job following sale of company was 

retaliatory for her providing deposition testimony in sexual harassment matter where there was no evidence suggesting that 

employer treated employee differently from other employees in connection with sale. Coffey v Dobbs Int'l Servs., Inc., 170 F.3d 

323, 1999 U.S. App. LEXIS 4124 (2d Cir. N.Y. 1999). 

Female probationary firefighters establish that their discharge violated Title VII where evidence shows they were not given full 

training opportunities, were improperly critiqued on performance, and were subjected to ostracism and mistreatment. Berkman 

v New York, 580 F. Supp. 226, 1983 U.S. Dist. LEXIS 11022 (E.D.N.Y. 1983), aff'd, 755 F.2d 913 (2d Cir. N.Y. 1985). 

Former employees’ Human Rights Law claims under CLS Exec Law § 296(1)(a) will not be dismissed due to likelihood of jury 

confusion, where employees sue employers as well as individuals who allegedly continually sexually harassed them during 

office hours, resulting in their constructive discharge, because differences between state claim under § 296 and federal claim 

under Title VII (42 USCS §§ 2000e et seq.)—damages limitation of $3,000 on Title VII claim and need to prove that employer 

“encouraged, condoned, or approved” harassment under § 296 claim —are not so radical as to be inexplicable by instruction. 

Bridges v Eastman Kodak Co., 800 F. Supp. 1172, 1992 U.S. Dist. LEXIS 13083 (S.D.N.Y. 1992). 

Sexually explicit birthday cake presented to plaintiff by several coworkers would not be attributable to employer in sexual 

discrimination action where there was no indication that employer sanctioned such activity, plaintiff partook enthusiastically in 

event and failed to inform any supervisory personnel of incident, and when similar situation involving another female 

employee was reported to employer, employer issued memorandum stating that such behavior would not be tolerated and that 

any persons involved in such activity would be terminated. Hansen v Dean Witter Reynolds, Inc., 887 F. Supp. 669, 1995 U.S. 

Dist. LEXIS 7701 (S.D.N.Y. 1995). 

Female employee’s sexual harassment claim against supervisor under CLS Exec Law § 296(6) will not be dismissed, even 

though supervisor has no ownership interest in business they both worked for, where she alleges that supervisor actively 

participated in discriminatory conduct by making repeated unwelcome sexual comments and looking down her blouse, because 

court believes supervisor could be found individually liable under § 296(6). McIlwain v Korbean Int'l Inv. Corp., 896 F. Supp. 

1373, 1995 U.S. Dist. LEXIS 11970 (S.D.N.Y. 1995). 

Employee stated claim under CLS Exec § 296(6) against coworkers who allegedly made repeated unwelcome sexual comments 

to her and looked down her blouse while she was performing her job duties. McIlwain v Korbean Int'l Inv. Corp., 896 F. Supp. 

1373, 1995 U.S. Dist. LEXIS 11970 (S.D.N.Y. 1995). 

Supplemental federal jurisdiction will not be exercised over claims brought under CLS  Exec Law §§ 296(1)(a, e) and 297(9), 

where court dismissed federal claim for sexual harassment and New York law is unclear with respect to sexual harassment 

vicarious liability for employers who take prompt and appropriate remedial action in response to hostile work environment 

complaints, because federal statute specifically provides that District Court may decline jurisdiction where claim raises novel or 

complex issue of state law.  Walsh v National Westminster Bancorp., 921 F. Supp. 168, 1995 U.S. Dist. LEXIS 20838 (S.D.N.Y. 

1995). 

Former employee’s claim against former supervisor under CLS Exec Law § 296 is not dismissed, where employee alleged that 

supervisor created hostile work environment by making sexually lewd remarks and derogatory comments about employee’s age 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4F9F-0630-0039-40H2-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4F9F-0630-0039-40H2-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BNR0-001T-D2F4-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BNR0-001T-D2F4-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3W1G-H2T0-0038-X4RC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3W1G-H2T0-0038-X4RC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-K9P0-0054-53MF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-K9P0-0054-53MF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JMB0-0039-P535-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0712-D6RV-H54G-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-GVJ0-008H-F3TD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-KHG0-001T-50DG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-KHG0-001T-50DG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DPD0-001T-5504-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DPD0-001T-5504-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DPD0-001T-5504-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DPD0-001T-5504-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-6G80-001T-51R7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-6G80-001T-51R7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516


Page 125 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

while in her presence, because these allegations are sufficient to state claim under § 296(6). Storr v Anderson Sch., 919 F. 

Supp. 144, 1996 U.S. Dist. LEXIS 3039 (S.D.N.Y. 1996). 

Thirty-year employee with clothing store has no viable cause of action under New York Human Rights Law (CLS Exec Law §§ 

290 et seq.), where he was fired for sexually harassing 24-year-old female stock clerk, because detailed affidavits of personnel 

officials articulate completely appropriate and justifiable reason for dismissing employee, and nothing in record suggests that 

employer was motivated by his age, gender, or pension status. Agugliaro v Brooks Bros., 927 F. Supp. 741, 1996 U.S. Dist. 

LEXIS 7965 (S.D.N.Y. 1996). 

Summary judgment is inappropriate on female police sergeant’s CLS Exec Law § 296(6) claims against commanding officer 

and lieutenant, where their personal involvement in alleged sexual harassment and retaliation claims is disputed, because issues 

of material fact remain concerning (1) whether commanding officer knew about and/or condoned hostile working environment 

in precinct, and (2) whether lieutenant observed and failed to intervene in particular training room incident involving 

pornographic magazine. Wise v New York City Police Dep't, 928 F. Supp. 355, 1996 U.S. Dist. LEXIS 8242 (S.D.N.Y. 1996). 

Employer is not liable for failure to investigate and take remedial action on employee’s complaint of sexual harassment by 

supervisor, where jury finds no actual sexual harassment by supervisor, since conduct which violates CLS Exec Law § 296 is 

discrimination, and § 296 does not create liability for failure to investigate and remedy a complaint of discrimination. Karibian 

v Columbia Univ., 930 F. Supp. 134, 1996 U.S. Dist. LEXIS 9111 (S.D.N.Y. 1996). 

Summary dismissal is denied with respect to former stenographer’s claims of sexual harassment and retaliation under CLS 

Exec Law § 296, even though individual defendants claim they only had power to carry out personnel decisions of others, 

because any defendant who actually participates in conduct giving rise to discrimination claim may be held personally liable 

under § 296(6). Riedinger v D'Amicantino, 974 F. Supp. 322, 1997 U.S. Dist. LEXIS 12604 (S.D.N.Y. 1997). 

Sexual harassment claims against corporate employers are sufficient to withstand motion to dismiss, where building concierge 

alleges that defendants knew or should have known of pervasive sexual harassment she was suffering at hands of executives of 

building’s owner and leasing agent, yet did not investigate harassment or discipline executives, because complaint adequately 

pleads calculated inaction to harassment, which constitutes condonation actionable under CLS Exec Law § 296. Ross v Mitsui 

Fudosan, 2 F. Supp. 2d 522, 1998 U.S. Dist. LEXIS 5780 (S.D.N.Y. 1998). 

Female city audit inspector has established her exposure to sexually hostile work environment, and $30,000 is appropriate 

measure of damages for emotional distress that she suffered, because she demonstrated that supervisor engaged in offensive 

sexual harassment that included commenting about her breasts, making obscene gestures directed at her, repeatedly using 

vulgar and offensive language when speaking to her or others in her presence, and leaving inappropriate and embarrassing 

messages over her work pager, and that city did not take reasonable care to prevent or promptly correct bad situation. Hollis v 

City of Buffalo, 28 F. Supp. 2d 812, 1998 U.S. Dist. LEXIS 20351 (W.D.N.Y. 1998), reh'g denied, 189 F.R.D. 260, 1999 U.S. 

Dist. LEXIS 12147 (W.D.N.Y. 1999). 

Male former hospital worker’s Exec § 296 claims are dismissed, although he may have subjectively believed he was 

experiencing sexually hostile work environment, where there is question as to whether female supervisor’s irreverent conduct 

was truly unwelcome, because isolated incidents described by worker did not rise to level of pervasive hostile work 

environment. Lucas v South Nassau Communities Hosp., 54 F. Supp. 2d 141, 1998 U.S. Dist. LEXIS 6504 (E.D.N.Y. 1998). 

Sexual harassment and retaliation claims of former employee need not be dismissed or arbitrated, even though she has not 

exhausted grievance and arbitration procedures under applicable collective bargaining agreement, because agreement does not 

contain clear and unmistakable waiver of plaintiff’s right to judicial forum for her Exec § 296 claim of employment 

discrimination. Prince v Coca-Cola Bottling Co., 37 F. Supp. 2d 289, 1999 U.S. Dist. LEXIS 2352 (S.D.N.Y. 1999). 

Former employee’s state-law claims arising from alleged sexual harassment are not time-barred, even though she did not file 

timely charge of discrimination with EEOC or commence claim for intentional infliction of emotional distress within one year, 

because these statute-of-limitations defenses were not raised in responsive pleading and were waived. Funk v F&K Supply, 

Inc., 43 F. Supp. 2d 205, 1999 U.S. Dist. LEXIS 2865 (N.D.N.Y. 1999). 
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Terminated African-American security guard’s sexual harassment claim against former employer will not be denied summarily, 

where she complained about harassment to at least 2 employees charged with responsibility for relaying employee complaints 

to company management, because complaint asserts that employer had actual notice of harassment, and question of fact 

remains whether it reasonably investigated and took corrective action. Sowemimo v D.A.O.R. Sec., Inc., 43 F. Supp. 2d 477, 

1999 U.S. Dist. LEXIS 5436 (S.D.N.Y. 1999). 

Employer is denied summary dismissal of sexual harassment claim of 3 female employees brought under Exec § 296, where 

employees complained to their supervisors, certain supervisors witnessed some of alleged harassment, and employer is charged 

with knowledge of complaints, because employer offers no evidence that it took appropriate action in response to complaints. 

Badlam v Reynolds Metals Co., 46 F. Supp. 2d 187, 1999 U.S. Dist. LEXIS 5787 (N.D.N.Y. 1999). 

Sexual harassment action need not be declined by federal district court, even though federal claims have dropped out, where 

complaint alleges that female former employee is citizen of Florida, former supervisor is citizen of New Jersey, and amount in 

controversy exceeds $75,000, because court has jurisdiction over state-law claims, including Exec § 296 claim under New York 

Human Rights Law, based not only on supplemental but also on diversity jurisdiction. Moore v Sam's Club, 55 F. Supp. 2d 177, 

1999 U.S. Dist. LEXIS 4868 (S.D.N.Y. 1999). 

Under Exec § 296(6) prohibiting gender discrimination, female employee’s co-workers could be held liable for such 

discrimination as aiders or abettors. Petrosky v New York State DMV, 72 F. Supp. 2d 39, 1999 U.S. Dist. LEXIS 20884 

(N.D.N.Y. 1999). 

Harbor master’s sexual harassment claim against town board liaison may proceed under Exec § 296, even though exact nature 

of their unique supervisory relationship is not clear, where master alleges that liaison had authority to affect his employment, 

because, at this stage, liaison could be held liable as employer and/or aider and abettor. Perks v Town of Huntington, 96 F. 

Supp. 2d 222, 2000 U.S. Dist. LEXIS 7243 (E.D.N.Y. 2000). 

Terminated receptionist’s Exec § 296 discrimination claim is denied summarily, even though she claims she was fired for 

complaining about sexual harassment, because record is replete with evidence that she was, in fact, fired for simple reason that 

her performance was substandard. Galarza v American Home Assur. Co., 99 F. Supp. 2d 251, 2000 U.S. Dist. LEXIS 7822 

(E.D.N.Y. 2000). 

Female student’s allegations are sufficient to state cause of action for sexual harassment against male professor, where 

harassment consisted of professor continuously referring to her as “Monica Lewinsky,” observing that she wore same color 

lipstick as Monica, and making comments such as “How was your weekend with Bill,” and “Shut up, Monica. I’ll give you a 

cigar later,” in front of entire class, because comments were not only insensitive and politically incorrect, but also actionable. 

Hayut v State Univ. of New York, 127 F. Supp. 2d 333, 2000 U.S. Dist. LEXIS 18845 (N.D.N.Y. 2000). 

Former female executive at banking institutions may proceed with sexual harassment claim, where she testified she was 

subjected to hostile and degrading remarks and threats over 4-week period and that she was fired after she complained about 

these remarks, because she has presented sufficient evidence from which reasonable jury could find that defendant’s conduct 

constituted sexual harassment and that defendants failed to investigate her complaints. Carroll v Bayerische Landesbank, 150 

F. Supp. 2d 531, 2001 U.S. Dist. LEXIS 6939 (S.D.N.Y. 2001). 

Sexually hostile environment claim brought by female fast-food worker against male supervisor under Exec § 296 may 

proceed, even though he claims individual liability is improper, because supervisor, as general manager of restaurant, had 

authority to set schedules and salaries and to assign hours to employees, without consultation, so that he was empowered to do 

more than simply carry out others’ personnel decisions, and was source of all alleged discriminatory conduct. Chamblee v 

Harris & Harris, Inc., 154 F. Supp. 2d 670, 2001 U.S. Dist. LEXIS 11153 (S.D.N.Y. 2001). 

Employer is denied summary dismissal of long-time employee’s sexually hostile environment claim, even though it asserts it 

had “open door policy” by which employees could complain to high-level manager about perceived sexual harassment, where 

plaintiff here presents evidence of high-level knowledge and alleged complicity in harassment, because grievance policy which 

does not specifically address sexual harassment does not, on its own, provide sufficient evidence of reasonable care for grant of 

summary judgment. Robles v Cox & Co., 154 F. Supp. 2d 795, 2001 U.S. Dist. LEXIS 10899 (S.D.N.Y. 2001). 
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Former employee’s Exec § 296 claim need not be dismissed, where she alleges her supervisor used pejorative derivations of her 

first name and sexually explicit terms in addressing her and treated her like secretary, and that management ignored her 

complaints, because amended complaint clearly alleges sufficiently severe and persistent incidents directed at her because of 

her age and sex to support hostile work environment claim. Dooner v Keefe, Bruyette & Woods, Inc., 157 F. Supp. 2d 265, 

2001 U.S. Dist. LEXIS 12507 (S.D.N.Y. 2001), dismissed in part, 2003 U.S. Dist. LEXIS 619 (S.D.N.Y. Jan. 13, 2003). 

Supervisors may be personally liable under N.Y. Exec. Law § 296(6) as aiders and abettors of the employer’s alleged unlawful 

conduct where the employee alleged that one supervisor aided and abetted the alleged sexual harassment violation, and that two 

other supervisors incurred liability not only for aiding and abetting in the alleged sexual harassment of and retaliation against 

the employee, but also for their participation in the sham investigation of the employee’s complaint. Bennett v Progressive 

Corp., 225 F. Supp. 2d 190, 2002 U.S. Dist. LEXIS 18605 (N.D.N.Y. 2002). 

Employee sufficiently stated a claim of sexual harassment discrimination under N.Y. Exec. Law § 296 against her employer and 

one of its officers to survive dismissal where she alleged that certain instances of sexual harassment by the officer created a 

hostile work environment. Wait v Beck's N. Am., Inc., 241 F. Supp. 2d 172, 2003 U.S. Dist. LEXIS 844 (N.D.N.Y. 2003). 

Former employee had established a hostile work environment case sufficient to proceed to a jury where on four occasions her 

supervisor placed his hand under her skirt and rubbed her leg above the knee moving his hand towards her groin; there were 

genuine issues in dispute with regard to the employee’s prima facie case for retaliation and whether the grounds articulated by 

the employer to justify the employee’s discharge were the real reasons for the action or a pretext for unlawful discrimination. 

Parrish v Sollecito, 249 F. Supp. 2d 342, 2003 U.S. Dist. LEXIS 2225 (S.D.N.Y. 2003). 

Allegations, which included an incident where the male social worker sniffed the female teacher’s genital area, taken as a 

whole, created a genuine issue of material fact as to whether the social worker, on the basis of her race or gender, undertook a 

campaign of continuous and concerted campaign of harassment over the course of her 10 week employment at the school 

which was so pervasive that it rendered her work environment objectively hostile. The trier of fact had to determine whether (1) 

his behavior was motivated by the teacher’s race and/or sex, and (2) whether the teacher’s work environment was objectively 

hostile, that is, whether the nature and frequency of his conduct was sufficiently pervasive so as to objectively alter the 

conditions of employment for the worse. Sullivan v Newburgh Enlarged Sch. Dist., 281 F. Supp. 2d 689, 2003 U.S. Dist. LEXIS 

15943 (S.D.N.Y. 2003). 

Summary judgment was denied to a former employer in an age discrimination case brought by a 59-year-old former employee 

under the Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C.S. § 631, and N.Y. Exec. Law §§ 296 and 297 

because allegations of constructive discharge and intolerable working conditions satisfied the elements of an adverse 

employment action leading to an inference of discrimination, and because even though the employer claimed that the 

conditions under which an employee worked never rose to the level required to show constructive discharge and that the 

employee left his position because he feared termination before the vesting of his medical benefits, the fact-finding required to 

accept the employer’s version of the events was not an exercise that could be carried out in the context of a motion for 

summary judgment. Kern v Brookhaven Nat'l Lab., 293 F. Supp. 2d 214, 2003 U.S. Dist. LEXIS 21350 (E.D.N.Y. 2003). 

Summary judgment on the merits of plaintiff’s sexual harassment claims under Title VII, 42 U.S.C.S. § 2000e-2, and the New 

York Human Rights Law, N.Y. Exec. Law § 296 et seq., was denied in light of questions surrounding whether defendant 

employer had in place a reasonable procedure for dealing with sexual harassment, as of the date plaintiff spoke to defendant’s 

upper management, (if it did not, surely plaintiff could not be penalized for failing to utilize something that did not exist). 

EEOC v Rotary Corp., 297 F. Supp. 2d 643, 2003 U.S. Dist. LEXIS 23225 (N.D.N.Y. 2003). 

Municipal defendants were denied summary judgment in hostile work environment (sexual harassment) claim where even 

though plaintiff made no oral or written harassment complaint, the municipal defendants were arguably given constructive 

notice of the plaintiff’s harassment/hostile work environment claims as she contended that she made oral complaints regarding 

her own alleged sexual harassment to human resources investigators when they interviewed her regarding an unrelated charge 

of sexual harassment. Dunbar v County of Saratoga, 358 F. Supp. 2d 115, 2005 U.S. Dist. LEXIS 3193 (N.D.N.Y. 2005). 
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Employer was granted summary judgment on a female employee’s hostile work environment claim because she failed to take 

advantage of the employer’s sexual harassment complaint procedure publicized in its employee handbook and stated in a sexual 

harassment seminar. The employee did not provide any evidence that she was afraid a complaint would be ignored or that she 

would face adverse employment action if she reported her supervisor. Tomassi v Insignia Fin. Group, Inc., 398 F. Supp. 2d 

263, 2005 U.S. Dist. LEXIS 26962 (S.D.N.Y. 2005), vacated, 478 F.3d 111, 2007 U.S. App. LEXIS 3490 (2d Cir. N.Y. 2007). 

As to the employee’s constructive discharge claims, there was no possible way that a reasonable person in the employee’s 

shoes could have felt compelled to resign; the employer credited the employee’s complaint, disciplined the coworker, and the 

sexual harassment stopped. Nothing supported a finding that the employer deliberately created working conditions that made 

life too difficult for the employee. Durant v A.C.S. State & Local Solutions, Inc., 460 F. Supp. 2d 492, 2006 U.S. Dist. LEXIS 

80987 (S.D.N.Y. 2006). 

To the extent the employee was attempting to assert a claim that she was retaliated against by losing her job offer from another 

company, she was barred from doing so, as such a claim was neither alleged in the civil complaint nor reasonably related to the 

allegations contained in the employee’s New York State Division of Human Rights complaint; however, neither party was 

entitled to summary judgment on the hostile work environment claim. There were obvious issues of credibility regarding the 

nature and extent of the sexually-oriented comments and behavior to which the employee was subjected, the extent to which 

she complained about these matters and to whom, and what if any measures the employer took in response. Ribis v Mike 

Barnard Chevrolet-Cadillac, Inc., 468 F. Supp. 2d 489, 2007 U.S. Dist. LEXIS 1397 (W.D.N.Y. 2007). 

Former employer was entitled to summary judgment as to a former employee’s hostile work environment claims under 42 

U.S.C.S. § 2000e and N.Y. Exec. Law § 296 becuase no physical threat was attached to the allegedly inappropriate comments 

and the employee’s allegations did not meet the threshold for frequency and severity as the comments were too few and too 

mild to create an abusive working environment. Allen v Advanced Digital Info. Corp., 500 F. Supp. 2d 93, 2007 U.S. Dist. 

LEXIS 23676 (N.D.N.Y. 2007). 

Former employee’s version of the facts, more specifically the requirement that he submit to a customer’s sexual demands in 

order to keep his job, if true, appeared to set forth a claim of sexual harassment such that a reasonable fact-finder could 

conclude that the employee was subject to a hostile working environment and constructive discharge. Lopes v Caffe Centrale 

LLC, 548 F. Supp. 2d 47, 2008 U.S. Dist. LEXIS 31449 (S.D.N.Y. 2008). 

In her lawsuit against a university, a professor failed to show gender-based harassment in violation of the New York Human 

Rights Law, N.Y. Exec. Law § 296, because the behavior that she complained about was facially neutral, and she considered the 

other professor’s behavior bizarre, rather than romantic, which did not constitute gender discrimination. Guarino v St. John 

Fisher College, 553 F. Supp. 2d 252, 2008 U.S. Dist. LEXIS 31353 (W.D.N.Y. 2008), aff'd, 321 Fed. Appx. 55, 2009 U.S. App. 

LEXIS 7511 (2d Cir. N.Y. 2009). 

In a female police officer’s suit against a city, its police department, and others (defendants), her claims that defendants’ acts of 

transferring her, ordering her to wear a uniform, denying other requested transfers and overtime assignments, and denying her a 

take-home vehicle failed to show a sexually hostile work environment in violation of the New York Human Rights Law, N.Y. 

Exec. Law § 296, because none of these action demonstrated objectively hostile or abusive behaviour on account of gender. 

Lore v City of Syracuse, 583 F. Supp. 2d 345, 2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 

F.3d 127, 2012 U.S. App. LEXIS 1954 (2d Cir. N.Y. 2012). 

Former employee alleged that the deputy superintendent referred to another woman using a derogatory term, told the employee 

she could be one of his girls and that he could have her any time he wanted to, and maintained an inappropriate relationship 

with his other administrative assistant by constantly placing his hands on her body and speaking to her with profane and 

sexually suggestive language; the employee alleged that the superintendent also referred to another woman using several 

derogatory terms. On these facts, the employee offered allegations that were sufficient to survive defendants’ motions to 

dismiss; the individual defendants’ comments and epithets were such that a reasonable employee could find that her 

employment had been altered for the worse by gender-based hostility.  Illiano v Mineola Union Free Sch. Dist., 585 F. Supp. 

2d 341, 2008 U.S. Dist. LEXIS 91854 (E.D.N.Y. 2008). 
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Police officer’s hostile work environment claim did not survive summary judgment because derogatory comments made by 

other employees were not sufficiently severe and pervasive to alter the officer’s working conditions, the officer admitted that 

she had no complaint about the presence of pornography at work, and the officer admitted that she sometimes used derogatory 

language when referring to other people at work. Lee v City of Syracuse, 603 F. Supp. 2d 417, 2009 U.S. Dist. LEXIS 24966 

(N.D.N.Y. 2009), overruled in part, Widomski v State Univ. of N.Y., 748 F.3d 471, 2014 U.S. App. LEXIS 6466 (2d Cir. N.Y. 

2014). 

Employee’s hostile work environment claim under N.Y. Exec. Law § 296(6) survived summary judgment because a reasonable 

juror could find that harassment consisting of sexual comments and unwelcome sexual contact made by a manager who did not 

work in the employee’s department was sufficiently severe or pervasive as to alter the conditions of the employee’s work 

environment and that requiring the manager to apologize two months after the employee initially reported the misconduct to 

her supervisor did not constitute appropriate remedial action. Maher v Alliance Mortg. Banking Corp., 650 F. Supp. 2d 249, 

2009 U.S. Dist. LEXIS 79486 (E.D.N.Y. 2009). 

Although it was a close call, the former employee submitted sufficient evidence to create an issue of fact; assuming arguendo 

that none of the acts or comments of two coworkers was sufficiently egregious on its own, when taken together they did 

describe a work environment in which a jury could find an ongoing pattern of sexually offensive and humiliating conduct. A 

jury could find that the coworkers’ sexually offensive remarks, directed at the employee as well as at least one other female 

employee, together with one coworker’s unwanted physical touches and the employee’s pleas for him to stop, cast women in a 

demeaning role and negatively impacted the employee’s working environment. Polito v Tri-Wire Eng'g Solution, Inc., 699 F. 

Supp. 2d 480, 2010 U.S. Dist. LEXIS 26008 (E.D.N.Y. 2010). 

Where a terminated employee alleged that an affair between the employer’s president and a donor adversely affected the 

employee’s ability to perform the employee’s job, the hostile work environment claims failed because the allegations did not 

indicate that gender was causally related to the hostility that the employee allegedly faced since, inter alia, nothing in the 

complaint suggested that the employee would have been treated any differently had the employee been a man, and the facts 

alleged did not show that a fellow employee was given preferential treatment. Foster v Humane Soc'y of Rochester & Monroe 

County, Inc., 724 F. Supp. 2d 382, 2010 U.S. Dist. LEXIS 73384 (W.D.N.Y. 2010). 

Jailor did not establish a hostile work environment claim based on an incident involving sexual conduct by a jail visitor; the 

evidence did not show that the jailor was required to watch the visitor’s conduct, and co-workers’ alleged offensive utterances 

were not frequent, severe, or threatening. However, the jailor sufficiently alleged retaliation for having reported a hostile work 

environment; the jailor claimed to have been denied leave and compelled to return to work despite a medical condition. 

Kleehammer v Monroe County, 743 F. Supp. 2d 175, 2010 U.S. Dist. LEXIS 93395 (W.D.N.Y. 2010), app. dismissed, 583 Fed. 

Appx. 18, 2014 U.S. App. LEXIS 22110 (2d Cir. N.Y. 2014). 

Former employee failed to establish sexual harassment in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 

2000e-2(a), 42 U.S.C.S. § 1983, or the New York State Human Rights Law, N.Y. Exec. Law § 296 because the disputed 

behavior was not severe enough to rise to the level of a hostile work environment, but only amounted to mundane and routine 

workplace actions that were too trivial to constitute harassment as a matter of law, and in any event, none of the alleged actions 

were due to the fact that the employee was a man, but instead were facially neutral incidents. Conklin v County of Suffolk, 859 

F. Supp. 2d 415, 2012 U.S. Dist. LEXIS 62436 (E.D.N.Y. 2012). 

Where a former employee failed to establish sexual harassment in violation of the New York State Human Rights Law, N.Y. 

Exec. Law § 296, he was unable to establish that a coworker aided and abetted the fostering of a sexually hostile work 

environment. Conklin v County of Suffolk, 859 F. Supp. 2d 415, 2012 U.S. Dist. LEXIS 62436 (E.D.N.Y. 2012). 

Plaintiff former employee stated a claim for discrimination in violation of N.Y. Exec. Law § 296(1)(a) because her female 

supervisor’s conduct was because of her sex and the allegation of unwanted sexual contact—grabbing and squeezing one of her 

breasts—concerned unwanted sexual contact sufficient to defeat defendant employer and supervisor’s motion to dismiss. Reid v 

Ingerman Smith LLP, 876 F. Supp. 2d 176, 2012 U.S. Dist. LEXIS 93974 (E.D.N.Y. 2012). 
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Plaintiff’s quid pro quo and hostile work environment claims against her former employer under N.Y. Exec. Law § 296(6). but 

her claims brought for age and disability discrimination brought under 29 U.S.C.S. § 621 et seq. and 42 U.S.C.S. § 2000e et 

seq., were dismissed for failure to exhaust administrative remedies. Sloth v Constellation Brands, Inc., 883 F. Supp. 2d 359, 

2012 U.S. Dist. LEXIS 79979 (W.D.N.Y. 2012). 

Complainant, part-time legal secretary, was not subjected to hostile work environment by exposure to sexually explicit 

materials that were mailed to law office where, inter alia, owner of law firm was involuntarily placed on mailing lists of several 

direct marketers selling sexual materials, materials were marked with warning notices stating that contents were sexually 

explicit, materials were not directed toward complainant, or displayed by law firm, and complainant opened mail knowing it 

contained sexual materials. 2000 Order Comm HR No. 9S-E-S-96-7940895. 

52. Sex discrimination  

Restaurant’s belief that replacement of waiters with waitresses dressed in alluring costumes would enhance sales volume did 

not establish a bona fide occupational qualification for purposes of exempting discharge of waiters from operation of sex 

discrimination laws. Guardian Capital Corp. v New York State Div. of Human Rights, 46 A.D.2d 832, 360 N.Y.S.2d 937, 1974 

N.Y. App. Div. LEXIS 3585 (N.Y. App. Div. 3d Dep't 1974), app. dismissed, 36 N.Y.2d 806, 1975 N.Y. LEXIS 2680 (N.Y. 1975), 

app. denied, 37 N.Y.2d 705, 1975 N.Y. LEXIS 2770 (N.Y. 1975). 

Although the Human Rights Appeals Board erred in dismissing an employee’s appeal from the Division’s order of no probable 

cause since Exec Law § 297(2) is directory and not mandatory in setting 180 days as the time period within which the Division 

must investigate and determine a complaint of unlawful discrimination, the Division’s finding of no probable cause would be 

confirmed where, in view of the evidence in the record of the employee’s unsatisfactory performance, the employer was not 

guilty of unlawful discrimination in discharging him two weeks after he was hired. State Div. of Human Rights v American Can 

Co., 78 A.D.2d 1005, 433 N.Y.S.2d 906, 1980 N.Y. App. Div. LEXIS 13781 (N.Y. App. Div. 4th Dep't 1980) . 

A sex discrimination complaint by a female worker who was discharged after she failed to return to work following her lunch 

hour was properly dismissed, even though she claimed she was discharged because she refused to continue a personal 

relationship with her immediate supervisor, where defendant submitted affidavits showing that it had no knowledge of any 

discriminatory acts by plaintiff’s supervisor and plaintiff in opposition submitted no evidence to the contrary. McBride v 

General Ry. Signal Co., 96 A.D.2d 1145, 467 N.Y.S.2d 457, 1983 N.Y. App. Div. LEXIS 19832 (N.Y. App. Div. 4th Dep't 1983). 

A petition seeking to annul administrative finding of no probable cause to believe that the termination of petitioner’s 

employment was based on her sex or pregnancy was properly dismissed, where the record showed no evidence of a policy 

against pregnant employees, and demonstrated repeated absences and an unsatisfactory attitude on the part of petitioner. 

Ditaranto v State Div. of Human Rights, 111 A.D.2d 702, 491 N.Y.S.2d 176, 1985 N.Y. App. Div. LEXIS 49960 (N.Y. App. Div. 

1st Dep't 1985). 

Instructor failed to make out cause of action for discrimination on basis of sex where complaint focused only on injury that she 

allegedly incurred by virtue of college’s nonrenewal of her appointment and she did not allege that (1) she was paid lower 

salary than others performing similarly, (2) she was excluded from organizational meetings, (3) she was downgraded in 

evaluation, or (4) she was subjected to disparate treatment in nonrenewal of her appointment. Brumbach v Rensselaer 

Polytechnic Institute, 126 A.D.2d 841, 510 N.Y.S.2d 762, 1987 N.Y. App. Div. LEXIS 41975 (N.Y. App. Div. 3d Dep't 1987). 

Plaintiffs’ motion to amend their complaint to add cause of action for gender-based employment discrimination should have 

been granted–complaint stated 11 causes of action, all of which were predicated on alleged wrongful termination of plaintiffs’ 

employment with defendant in violation of employment contracts entered into between parties; shortly after discovery 

commenced, plaintiffs moved to amend their complaint to add twelfth cause of action on behalf of female plaintiff for gender-

based employment discrimination under New York Executive Law § 296 (1) (a) et seq.–plaintiffs’ proposed twelfth cause of 

action states legally sufficient claim under Executive Law § 296 (1) (a); female plaintiff alleges that she is member of protected 

class (women) and that defendant discharged her because of her gender; plaintiffs submitted affidavit in support of their motion 

containing excerpted deposition testimony of president of defendant corporation which corroborates allegations made by 

plaintiffs in their proposed amended complaint; in absence of prejudice or unfair surprise, requests for leave to amend should 
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be granted freely. Daniels v Empire-Orr, Inc., 151 A.D.2d 370, 542 N.Y.S.2d 614, 1989 N.Y. App. Div. LEXIS 8121 (N.Y. App. 

Div. 1st Dep't 1989). 

Division of Human Rights properly found that there was no probable cause to believe that employer had engaged in sex or age 

discrimination in layoff of 4 female complainants where (1) employer experienced drastic reduction in customer orders which 

resulted in layoffs of more than 1/3 of employees (i.e., over 1,000 employees), (2) record showed that employer laid off 

complainants because of economic necessity, (3) employees of both sexes older and younger than complainants were laid off at 

about same time, and (4) some female employees older than complainants were retained. Giles v State Div. of Human Rights, 

166 A.D.2d 779, 563 N.Y.S.2d 142, 1990 N.Y. App. Div. LEXIS 12018 (N.Y. App. Div. 3d Dep't 1990). 

Court would annul determination finding that petitioner had been discriminated against based on gender, in that employer had 

not enforced its time and attendance policy as stringently with similar female employees as with petitioner, or that employer 

had ever put similar female employees on disciplinary probation for having violated its time and attendance policy as it did 

with petitioner, where (1) petitioner’s treatment was in accordance with employer’s disciplinary policy, under which time and 

attendance disciplinary infractions were typically negotiated with employee, (2) statistical analysis of average measure of time 

and attendance violations (TAV), constructed by Commissioner of Division of Human Rights and used as basis for his 

determination of discrimination, used 4 other similar female employees as sample, (3) TAV analysis had no relationship to 

manner in which employer disciplined employees for time and attendance abuse, (4) TAV analysis failed to account for 

differences in number of months over which each employee accumulated their time and attendance violations, and contained 

errors in computation, (5) TAV analysis did not reflect severity of violations during certain periods, or reveal improvements in 

time and attendance made by employees during other time periods, (6) petitioner was not treated differently as to his first 3 

notices of discipline from 3 of similar female employees sampled, and (7) there was no gender discrimination in settlement 

voluntarily entered into by petitioner as opposed to settlement made by fourth female. New York State Office of Mental Health 

v New York State Div. of Human Rights, 210 A.D.2d 686, 619 N.Y.S.2d 874, 1994 N.Y. App. Div. LEXIS 12467 (N.Y. App. Div. 

3d Dep't 1994), app. denied, 86 N.Y.2d 705, 632 N.Y.S.2d 498, 656 N.E.2d 597 (N.Y. 1995), app. denied, 86 N.Y.2d 705, 632 

N.Y.S.2d 498, 656 N.E.2d 597, 1995 N.Y. LEXIS 3406 (N.Y. 1995), amended, 1995 N.Y. App. Div. LEXIS 5185 (N.Y. App. Div. 

3d Dep't May 16, 1995). 

Male bank employee, who had been discharged for sexually harassing 2 subordinate female employees, failed to make out 

prima facie case of sexual discrimination under CLS Exec § 296 where he did not show that he was treated differently from 

female employees in same situation. Traviglia v Fleet Bank, N.A., 219 A.D.2d 644, 631 N.Y.S.2d 423, 1995 N.Y. App. Div. 

LEXIS 9881 (N.Y. App. Div. 2d Dep't), app. denied, 87 N.Y.2d 805, 640 N.Y.S.2d 877, 663 N.E.2d 919, 1995 N.Y. LEXIS 5038 

(N.Y. 1995). 

Defendants’ former employee stated cause of action for unlawful employment discrimination on basis of sex where she had 

exemplary performance evaluations for 11 years prior to 7-month tenure of supervisor who fired her for poor job performance, 

she claimed that supervisor actually fired her because she refused to perform certain menial tasks (such as bringing him coffee, 

tea and oranges) that were not part of her job description, and she alleged that her successor (also female) was fired for refusing 

to do same tasks. Spector v Hebrew Hosp. Home, 229 A.D.2d 571, 646 N.Y.S.2d 37, 1996 N.Y. App. Div. LEXIS 8254 (N.Y. 

App. Div. 2d Dep't 1996). 

Employee’s complaint of sex discrimination against her former employer was properly dismissed by state Human Rights 

Commission where there was no proof of retaliatory firing, employer was experiencing financial difficulties, employee was not 

replaced by male, her position was eliminated, and her duties were assumed by another female on staff. Maury v Frederick 

Goldman, Inc., 232 A.D.2d 215, 648 N.Y.S.2d 80, 1996 N.Y. App. Div. LEXIS 9972 (N.Y. App. Div. 1st Dep't 1996) . 

Cause of action for discrimination based on sexual orientation, while viable under NYC Admin Code § 8-107, was not viable 

under CLS Exec § 296, and thus insofar as claim was based on state statute, defendant was entitled to summary judgment. 

Nacinovich v Tullet & Tokyo Forex, 257 A.D.2d 523, 685 N.Y.S.2d 17, 1999 N.Y. App. Div. LEXIS 646 (N.Y. App. Div. 1st 

Dep't 1999). 

Discrimination against employee on basis of failed voluntary sexual relationship is not discrimination because of “sex” under 

CLS Exec § 296(1)(a); statutory term is synonymous with “gender” and does not include such concepts as “sexual activity,” 
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“sexual liaisons,” or “sexual attractions.” Mauro v Orville, 259 A.D.2d 89, 697 N.Y.S.2d 704, 1999 N.Y. App. Div. LEXIS 10935 

(N.Y. App. Div. 3d Dep't 1999), app. denied, 94 N.Y.2d 759, 705 N.Y.S.2d 6, 726 N.E.2d 483, 2000 N.Y. LEXIS 60 (N.Y. 2000). 

Evidence supported determination finding that employer discriminated against claimant on basis of sex where there were 

promotions and regular pay increases given to claimant and other indications of her satisfactory performance, lay-off of only 

female employees in claimant’s department, retention of claimant’s male peer in same department despite unfavorable 

evaluation by his immediate supervisor, pay differential between claimant and that male peer for 3 years, continuation of 

department services after claimant’s termination, and employer’s hiring of male for position involving claimant’s former duties 

created less than year after claimant’s termination and for which she was not considered. Georgeson & Co. v Stewart, 267 

A.D.2d 126, 700 N.Y.S.2d 9, 1999 N.Y. App. Div. LEXIS 13054 (N.Y. App. Div. 1st Dep't 1999), app. denied, 95 N.Y.2d 758, 

713 N.Y.S.2d 522, 735 N.E.2d 1287, 2000 N.Y. LEXIS 1812 (N.Y. 2000). 

Defendant was properly granted summary judgment in action alleging that plaintiff, licensed architect, was fired from her 

position as associate, after 14 years of increasingly responsible employment with defendant, because of her sex where plaintiff 

presented no evidence that she was replaced by male employee; further, defendant showed that plaintiff was discharged for 

poor work performance. Kapila v Divney, 269 A.D.2d 127, 702 N.Y.S.2d 56, 2000 N.Y. App. Div. LEXIS 985 (N.Y. App. Div. 1st 

Dep't 2000). 

State Division of Human Rights’ finding of sex discrimination in termination of female employee was not supported by 

substantial evidence where (1) employee’s claim of reduced work hours was inconsistent with her claim that she was given 

more work than her coworkers were, (2) although she did not have locker for changing clothes, she was provided small room to 

change in, because of unavailability of separate lockers for female employees, (3) every fact finder who had heard employee’s 

testimony had found it incredible, (4) court-appointed psychiatrist who examined employee described her belief of sexual 

harassment in terms of paranoid personality disorder, delusional psychosis, and distorted view of reality, and (5) employee’s 

prior complaints against 2 former employers were never substantiated, one of them prompting federal judge to condemn her 

strongly. Jamco Bldg. Maint. Corp. v N.Y. State Div. of Human Rights, 281 A.D.2d 364, 724 N.Y.S.2d 20, 2001 N.Y. App. Div. 

LEXIS 3139 (N.Y. App. Div. 1st Dep't 2001), app. denied, 98 N.Y.2d 613, 749 N.Y.S.2d 475, 779 N.E.2d 186, 2002 N.Y. LEXIS 

2699 (N.Y. 2002). 

Defendants were entitled to summary judgment as to plaintiff’s action alleging employment discrimination in violation of N.Y. 

Exec. Law § 296, as defendants made a prima facie showing that plaintiff’s employment was terminated for legitimate, 

nondiscriminatory reasons, and plaintiff failed to raise a triable issue of fact as to whether the reasons proffered by defendants 

for her discharge were merely pretextual. Morse v Cowtan & Tout, Inc., 41 A.D.3d 563, 838 N.Y.S.2d 162, 2007 N.Y. App. Div. 

LEXIS 7439 (N.Y. App. Div. 2d Dep't 2007). 

Plaintiff stated valid cause of action for sexual discrimination in employment where she alleged that her employment was 

terminated on account of discontinuance of her consensual sexual relationship with her employer. Mauro v Orville, 172 Misc. 

2d 499, 660 N.Y.S.2d 662, 1997 N.Y. Misc. LEXIS 235 (N.Y. Sup. Ct. 1997), aff'd in part and rev'd in part, 259 A.D.2d 89, 697 

N.Y.S.2d 704, 1999 N.Y. App. Div. LEXIS 10935 (N.Y. App. Div. 3d Dep't 1999). 

Former employee’s sexual orientation discrimination claim under N.Y. Exec. Law § 296(1)(a) failed because the alleged 

conduct occurred before the sexual orientation discrimination amendment to § 296(1) became effective; the amendment applied 

prospectively only. Logan v Salvation Army, 809 N.Y.S.2d 846, 10 Misc. 3d 756, 234 N.Y.L.J. 99, 2005 N.Y. Misc. LEXIS 2542 

(N.Y. Sup. Ct. 2005). 

Division of Human Rights erred in finding no probable cause to support an employee’s claim of sex discrimination because, 

even if it lacked jurisdiction over familial status discrimination in the employment context, a claim for “sex plus” was a form of 

sex discrimination under N.Y. Exec. Law § 296, which was within its jurisdiction. Bailey v New York State Div. of Human 

Rights, 959 N.Y.S.2d 833, 38 Misc. 3d 756, 2012 N.Y. Misc. LEXIS 5838 (N.Y. Sup. Ct. 2012). 

Plaintiff’s discrimination claim based on pregnancy under the New York State Human Rights Law, N.Y. Exec. Law § 290 et 

seq., survived a motion to strike where plaintiff alleged that she was in a protected class due to her pregnancy immediately 

prior to her discharge, that she was recruited by defendant one to work for defendant two based on his prior knowledge of 

plaintiff’s ability to procure sales, and thus, that she was qualified for her position; given that plaintiff was discharged shortly 
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after telling her supervisor of her pregnancy, she sufficiently raised an inference of discrimination. Krause v Lancer & Loader 

Group, LLC, 965 N.Y.S.2d 312, 40 Misc. 3d 385, 2013 N.Y. Misc. LEXIS 1815 (N.Y. Sup. Ct. 2013). 

Trial court erred in setting aside a jury verdict in an action by an employee, alleging gender discrimination in violation of N.Y. 

Exec. Law § 296 and N.Y. Lab. Law § 194, where there was evidence to support a finding that the employee was terminated for 

misconduct due to her insubordination, rather than due to gender discrimination; further, the disparity in pay between her and 

other employees could have been due to a variety of nondiscriminatory reasons. Wheeler v Citizens Telcoms. Co. of N.Y., Inc., 

18 A.D.3d 1002, 795 N.Y.S.2d 370, 2005 N.Y. App. Div. LEXIS 5174 (N.Y. App. Div. 3d Dep't 2005). 

Terminated trader’s New York Human Rights Law claim under CLS Exec Law § 296 must fail, even though male trader was 

kept on while she was terminated, because record contains ample testimony supporting brokerage firm’s position that male was 

better qualified for position than plaintiff. Hansen v Dean Witter Reynolds, Inc., 887 F. Supp. 669, 1995 U.S. Dist. LEXIS 7701 

(S.D.N.Y. 1995). 

In sex discrimination case against employer, evidence established that male employee, who was retained on staff of 

Transactional Finance Unit (“TFU”) repo trading desk following its consolidation with “fixed income desk,” was better 

qualified than female plaintiff where it was shown that he had more experience in mortgage-backed trading than she did, that 

he was easier to work with than she was, and that he was able to negotiate better rate for clients than she could. Hansen v Dean 

Witter Reynolds, Inc., 887 F. Supp. 669, 1995 U.S. Dist. LEXIS 7701 (S.D.N.Y. 1995). 

Management employee was not subject to liability in sex discrimination action brought by former concierge in office building 

where she had no ownership interest in defendant entities and complaint did not allege that she had ability to discharge plaintiff 

or that she participated in any conduct that would give rise to sex discrimination claim. Ross v Mitsui Fudosan, 2 F. Supp. 2d 

522, 1998 U.S. Dist. LEXIS 5780 (S.D.N.Y. 1998). 

Terminated employee’s Exec § 296 gender-based discrimination claim is denied summarily, even though former Assistant 

Director of Engineering Minority Programs Office cites 10 instances as evidence of hostile work environment, because alleged 

incidents—mostly rude and negative comments by director about female employees’ dress and appearance—are isolated and 

sporadic and not sufficiently severe or pervasive to alter terms or conditions of work environment so as to constitute sex 

discrimination. Roman v Cornell Univ., 53 F. Supp. 2d 223, 1999 U.S. Dist. LEXIS 10071 (N.D.N.Y. 1999). 

Woman is unable to establish prima facie case with respect to her claim of discriminatory discharge as associate clinical 

professor, where discharge occurred after she began to work full-time for another university in November 1996, because her 

failure to comply with employer’s rules concerning outside employment renders performance of her job duties unsatisfactory 

after that. Marks v New York Univ., 61 F. Supp. 2d 81, 1999 U.S. Dist. LEXIS 13424 (S.D.N.Y. 1999). 

Complainant could not bring discrimination action under Exec §§ 296 and 297 while complaint was still pending with local 

commission on human rights, even if Equal Opportunity Commission had already issued right to sue letter. Gonzalez v N.Y. 

State Dep't of Corr. Servs. Fishkill Corr. Facility, 122 F. Supp. 2d 335, 2000 U.S. Dist. LEXIS 17317 (N.D.N.Y. 2000). 

First female banquet room sous chef at hotel may proceed with retaliation claim under Exec § 296, where it is undisputed that 

she made 15 to 20 complaints over course of one year to her supervisor and human resources director concerning her work 

environment, because genuine issue is presented as to whether she was fired for complaining about gender discrimination or 

because she could not get along with co-workers. Ramos v Marriott Int'l, 134 F. Supp. 2d 328, 2001 U.S. Dist. LEXIS 2819 

(S.D.N.Y. 2001). 

Employer’s summary judgment motion was denied as the fired employee showed a prima facie case of employment 

discrimination based on his sex and national origin where the supervisor’s comment that Russian men like to flirt with blondes 

and her subsequent practices were direct evidence of a discriminatory sales policy and practice and where, under the 

McDonnell Douglas burden shifting analysis, the employer’s proffered nondiscriminatory reasons were not credible. Ames v 

Cartier, Inc., 193 F. Supp. 2d 762, 2002 U.S. Dist. LEXIS 5609 (S.D.N.Y. 2002). 

Where record did not show that harassment that corrections officer endured was based on non-conformity with gender norms 

instead of his sexual orientation, or that he was perceived to act in an effeminate manner, his claim for sexual discrimination 
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failed; harassment on basis of sexual orientation was not actionable. Martin v N.Y. State Dep't of Corr. Servs., 224 F. Supp. 2d 

434, 2002 U.S. Dist. LEXIS 18094 (N.D.N.Y. 2002). 

Former employer was awarded summary judgment on a former employee’s gender discrimination claims because the employer 

claimed that the employee was fired for removing her performance review from her supervisor’s desk without permission, and 

the employee did not offer evidence that created a triable issue of fact as to pretext. Burniche v GE Automation Servs., 306 F. 

Supp. 2d 233, 2004 U.S. Dist. LEXIS 1969 (N.D.N.Y. 2004). 

In an action in which a former employee filed suit against her former employer alleging violations of Title VII of the Civil 

Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the New York State Human Rights Law, N.Y. Exec. Law § 296, and the New 

York City Human Rights Law, New York City, N.Y., Admin. Code § 8-107, the employer was denied summary judgment on the 

discriminatory discharge claim where (1) the employer’s inconsistent explanations created an issue of fact as to whether the 

reason it currently asserted for terminating the employee was pretextual; and (2) the employee raised a triable issue of fact that 

her suprvisor’s inability to get along with her had its genesis in the fact that the employee was a woman. Giannone v Deutsche 

Bank Sec., Inc., 392 F. Supp. 2d 576, 2005 U.S. Dist. LEXIS 20493 (S.D.N.Y. 2005). 

Former employee, who was reassigned jobs, given a pay cut, and then terminated and replaced by a younger male employee 

failed to establish a prima facie case of gender discrimination in violation of the New York State Human Rights Law, N.Y. 

Exec. Law § 296(1)(a), because replacement by a male and the fact that there was a certain amount of camaraderie among the 

male workers, without more, was insufficient to establish a violation of Title VII. Shain v Ctr. for Jewish History, Inc., 418 F. 

Supp. 2d 360, 2005 U.S. Dist. LEXIS 20629 (S.D.N.Y. 2005). 

Former employee failed to satisfy his burden of establishing a prima facie case of discrimination based on sex pursuant to Title 

VII of the Civil Rights Act of 1964 and N.Y. Exec. Law § 296 because, while it was undisputed that the employee was a 

member of a protected class because he was a Bosnian male in the nursing field, and the employee experienced an adverse 

employment action because he was terminated from his position, (1) the employee failed to meet even the de minimus standard 

of demonstrating he was qualified for the position of staff nurse at the employer because, while it was undisputed that the 

employee passed the nursing boards and met the licensing and educational requirements of the employer, he failed to meet the 

excellent patient care standard in the employment and retention policy, (2) specifically, the employee committed multiple 

errors that did not meet the excellent patient care standard required for employee retention, and (3) the employee failed to 

provide evidence that gave rise to an inference of discrimination based on sex. Memisevich v St. Elizabeth's Med. Ctr., 443 F. 

Supp. 2d 276, 2006 U.S. Dist. LEXIS 56315 (N.D.N.Y. 2006). 

Even if a former employee satisfied his burden of establishing a prima facie case of discrimination based on sex pursuant to 

Title VII of the Civil Rights Act of 1964 and N.Y. Exec. Law § 296, the employer offered legitimate, nondiscriminatory reasons 

for its termination decision because (1) the complaints about the employee’s clinical errors were investigated and reasonably 

credited, which would have rebutted any presumption of discrimination, (2) the employee’s disputes with co-workers were 

evident of personality conflicts, and (3) the employee was a probationary employee at the time of his termination and under the 

employer’s policy could have been terminated during the probationary period with or without notice. Memisevich v St. 

Elizabeth's Med. Ctr., 443 F. Supp. 2d 276, 2006 U.S. Dist. LEXIS 56315 (N.D.N.Y. 2006). 

Since a former employee contended that she was constructively discharged, she was unable to maintain a claim of wrongful 

termination, in violation of the New York Human Rights Law, N.Y. Exec. Law § 296, against her former employer and a former 

coworker. Maney v Corning, Inc., 547 F. Supp. 2d 221, 2007 U.S. Dist. LEXIS 91382 (W.D.N.Y. 2007). 

Defendants cited three reasons for their decision to terminate the employee: client cancellations, lack of business production by 

the employee, and the employee’s poor attitude, however, viewing the record in favor of the employee, there were issues of fact 

concerning whether defendants’ proffered reasons for terminating the employee were pretextual. The employee presented 

evidence that after she complained about what she perceived to be discriminatory treatment on account of her sex, her 

performance reviews became more negative and she was terminated about two months after she filed her Equal Employment 

Opportunity Commission complaint. Heinemann v Howe & Rusling, 529 F. Supp. 2d 396, 2008 U.S. Dist. LEXIS 177 

(W.D.N.Y. 2008). 
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Employee’s allegations included events spanning a period from 1999 to the disciplinary action taken against her regarding shift 

differential pay in 2003; further, throughout the relevant period, command of the unit remained under the supervision of the 

individuals responsible for the alleged harassment. Reading the complaint in the light most favorable to the employee, the 

employee sufficiently alleged a pattern of discrimination that continued over a period of years with some incidents occurring 

within the appropriate filing period; this reasoning applied with equal force to the employee’s hostile environment claims 

pursuant to 42 U.S.C.S. § 1983 and N.Y. Exec. Law § 290 et seq. Anderson v Nassau County Dep't of Corr., 558 F. Supp. 2d 

283, 2008 U.S. Dist. LEXIS 21774 (E.D.N.Y. 2008). 

In a female police officer’s suit against a city, its police department, and others, alleging gender discrimination, her claim 

regarding her transfer to the uniform patrol division failed to show gender discrimination in violation of the New York Human 

Rights Law, N.Y. Exec. Law 296, because the officer failed to show that the transfer was motivated at all by her gender. Lore v 

City of Syracuse, 583 F. Supp. 2d 345, 2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 F.3d 

127, 2012 U.S. App. LEXIS 1954 (2d Cir. N.Y. 2012). 

Police officer did not establish a gender discrimination claim with regards to the seizure of her weapon and requests for 

medical records because the officer was placed on psychiatric medical leave and there was no evidence that the officer was 

treated differently that similarly situated male colleagues. Lee v City of Syracuse, 603 F. Supp. 2d 417, 2009 U.S. Dist. LEXIS 

24966 (N.D.N.Y. 2009), overruled in part, Widomski v State Univ. of N.Y., 748 F.3d 471, 2014 U.S. App. LEXIS 6466 (2d Cir. 

N.Y. 2014). 

Police officer failed to establish a gender discrimination claim with respect to disciplinary actions taken against her because the 

officer’s violation of a city police department’s rules provided a nondiscriminatory reason for disciplining the officer and there 

was no evidence that the city’s actions were motivated by the officer’s gender. Lee v City of Syracuse, 603 F. Supp. 2d 417, 

2009 U.S. Dist. LEXIS 24966 (N.D.N.Y. 2009), overruled in part, Widomski v State Univ. of N.Y., 748 F.3d 471, 2014 U.S. App. 

LEXIS 6466 (2d Cir. N.Y. 2014). 

Employee claimed that the employer discriminated against her on the basis of her sex by: claims that assigning older bucket 

trucks to her, while assigning better trucks to less-senior male employees; assigning her to perform two-man jobs alone and 

encouraging her co-workers not to assist her; failing to provide a women-only bathroom and reprimanding her for using offsite 

bathrooms; criticizing her work and micro-managing her; denying her light duty work; employee also claimed retaliatory 

discharge based on the argument that she was forced to retire because she was denied light duty; retaliation based on 

allegations of co-worker hostility; and a hostile work environment claim; however, employee failed to establish a prima facie 

case of discrimination and her disparate treatment claims all failed. The retaliation claims failed, either because they were 

untimely or because employee two did not make out a prima facie case and as to the hostile environment claims, she did not 

offer sufficient evidence for a jury to find that her supervisors’ alleged negative conduct was directed at her because of her sex. 

Dauer v Verizon Communs. Inc., 613 F. Supp. 2d 446, 2009 U.S. Dist. LEXIS 21506 (S.D.N.Y. 2009), vacated, 618 F.3d 112, 

2010 U.S. App. LEXIS 16749 (2d Cir. N.Y. 2010). 

No reasonable jury could have found that a former employee met his evidentiary burden in establishing a prima facie case with 

regard to showing circumstances that gave rise to an inference of gender discrimination, under Title VII of the Civil Rights Act 

of 1964, 42 U.S.C.S. § 2000 et seq., and the New York Human Rights Law, N.Y. Exec. Law § 296 et seq., because the 

employee did not present any direct evidence of discriminatory intent, and although the employee identified female 

comparators who were subject to the same disciplinary standards, the employee failed to adduce any evidence from which a 

reasonable juror could have inferred that the employee was treated differently under these standards based on his gender. 

Bennett v Hofstra Univ., 842 F. Supp. 2d 489, 2012 U.S. Dist. LEXIS 115315 (E.D.N.Y. 2012). 

In an action by a former employee against her former employer alleging gender discrimination, failure to promote, and 

retaliation under Title VII of the Civil Rights Act of 1964,  42 U.S.C.S. § 2000e et seq.,  N.Y. Exec. Law § 296, and New York 

City law, following the employer’s production of a sample of e-mails from restored computer backup tapes, the employee’s 

motion to compel production of all remaining backup e-mails was granted and one quarter of the cost of any further production 

concerning the computer backup tapes requested under  Fed. R. Civ. P. 34(a) was shifted to the employee pursuant to  Fed. R. 

Civ. P. 26(b)(2) and  (c) because the employee demonstrated that the marginal utility of the backup tapes was potentially high, 

the cost of restoration was not significantly disproportionate to the projected value of the case, the employee probably had the 
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financial wherewithal to cover at least some of the cost of restoration, and, although the employee did not show that there was 

indispensable evidence on the backup tapes, there was plainly relevant evidence that was only available on the backup tapes.  

Zubulake v UBS Warburg LLC, 216 F.R.D. 280, 2003 U.S. Dist. LEXIS 12643 (S.D.N.Y. 2003). 

Maintenance of separate seniority lists of male and female physical education teachers is impermissible form of sex 

discrimination which no bona-fide occupational qualification can justify; thus, if female physical education teachers having less 

seniority were, in fact, retained in preference to male physical education teacher dismissed because of fiscal crisis, school 

district should reinstate male and pay salary from date of termination to date of reinstatement. Ops Comr Ed #9321. 

Complainant, store cashier, failed to show that employer acted unlawfully in discharging her for failing to produce receipt for 

store merchandise placed in bag underneath her register, even though she showed that she was discharged on very day that she 

said she told employer’s coordinator of detectives that she was breaking off their sexual relationship. 1999 Order Comm HR 

No. 9S-E-S-90-144553. 

Complainant failed to show that she was denied employment opportunity on ground she rebuffed amorous advances of 

employer’s vice president of finance where employer’s chief financial officer and employer’s executive board, not vice 

president, had final say in both offering complainant job and later revoking that offer of employment, and employer was 

motivated by financial considerations when it revoked its offer of employment to complainant and hired someone at roughly 

half salary. 1999 Order Comm HR No. 9D-E-S-89-136970-E. 

Respondent, owner of insurance brokerage firm, did not engage in unlawful practices of sexual discrimination and harassment 

against complainant, respondent’s office manager, where complainant’s employment was ended because of her admitted 

falsification of clients’ signatures, and because of statements made, or believed by respondent that complainant made, to 

insurance company which were inimical to respondent’s financial interest. 2000 Order Comm HR No. 9S-E-S 95-7940446. 

53.  Retaliation  

The trial court erred in denying a company’s and individual’s motion for summary judgment on claims of retaliation under N.Y. 

Exec. Law § 296, because an injured party failed to demonstrate that the temporary change in her duties was disadvantageous to 

her, or that the restriction on her entry into the warehouse was based on a subjective retaliatory motive. Martinez v Triangle 

Maint. Corp., 293 A.D.2d 721, 741 N.Y.S.2d 427, 2002 N.Y. App. Div. LEXIS 4134 (N.Y. App. Div. 2d Dep't 2002) . 

Although a police officer established, in accordance with the Americans with Disabilities Act, 42 U.S.C.S. § 12101 et seq., and 

N.Y. Exec. Law § 296, that the officer was disabled and that the police department failed to grant the officer a light-duty 

assignment or to approve the officer’s request for “injured on duty” status, the officer failed to establish that any light-duty 

positions were available or that retaliation based on a supervisor’s animosity; therefore, the officer was not entitled to N.Y. 

C.P.L.R. art. 78 relief. Matter of Abram v New York State Div. of Human Rights, 71 A.D.3d 1471, 896 N.Y.S.2d 764, 2010 N.Y. 

App. Div. LEXIS 2200 (N.Y. App. Div. 4th Dep't 2010). 

Trial court erred in dismissing a minority employee’s retaliation cause of action because he was involved in a prior federal 

action against the employer, which resulted in the issuance of a consent decree that subjected the employer to significant 

damages, and an employee with less experience was upgraded over the first employee shortly after the consent decree was 

issued. 2019 N.Y. App. Div. LEXIS 7981. 

Trial court erred in denying a city’s motion to dismiss a former police officer’s action for refusal to withdraw a notice of 

discipline, termination of arbitration, and retaliation because the refusal was only the continuation of the arbitration that the 

officer had requested, he was not terminated until the arbitrator rendered his decision finding that the officer had engaged in 

misconduct warranting his dismissal, and the city’s alleged request for additional security at a workers’ compensation hearing 

could not constitute an adverse employment action as the city was no longer the officer’s employer at that time. Miller v City of 

Ithaca, 179 A.D.3d 1235, 117 N.Y.S.3d 719, 2020 N.Y. App. Div. LEXIS 196 (N.Y. App. Div. 3d Dep't 2020). 

Defendants were not entitled to summary judgment on plaintiff’s retaliation claim because plaintiff raised disputed issues of 

fact about whether there was a mixed motive to terminate his employment, including plaintiff’s manager telling him that if they 

could not be together then plaintiff could not work around her, and defendants’ failure to adequately investigate plaintiff’s 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:494T-VD60-0038-Y0P7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0732-D6RV-H0VN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XFK-GP91-F2F4-G4CW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XY1-N8S1-JC5P-G2HJ-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XY1-N8S1-JC5P-G2HJ-00000-00&context=1000516


Page 137 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

claims prior to his termination. Franco v Hyatt Corp., 189 A.D.3d 569, 137 N.Y.S.3d 34, 2020 N.Y. App. Div. LEXIS 7687 (N.Y. 

App. Div. 1st Dep't 2020). 

Supreme court properly determined that employers were not entitled to summary judgment dismissing the causes of action 

alleging retaliation because the employee’s disclosure of an incident to her immediate supervisors raised a triable issue of fact 

as to whether she was engaged in a protected activity. Bilitch v New York City Health & Hosps. Corp., 194 A.D.3d 999, 148 

N.Y.S.3d 238, 2021 N.Y. App. Div. LEXIS 3436 (N.Y. App. Div. 2d Dep't 2021). 

In a former employee’s suit asserting retaliatory and discriminatory discharge against his former employer under New York 

State Executive Law (NYSHRL), N.Y. Exec. Law § 296 et seq., and the New York City Human Rights Law (NYCHRL), New 

York City, N.Y., Admin. Code § 8-101 et seq., based on his alleged termination due to his sister-in-law previously suing the 

employer, the claim under NYSHRL required dismissal since NYSHRL clearly indicated that it only prohibited discrimination 

against individuals who were themselves disabled and was not intended to provide a cause of action for disability association 

discrimination. However, the former employee sufficiently established a cause of action under the NYCHRL since he made 

sufficient allegations for pleading purposes to reasonably infer that he was terminated in retaliation for his association with his 

sister-in-law. Rivera v Lutheran Med. Ctr., 866 N.Y.S.2d 520, 22 Misc. 3d 178, 240 N.Y.L.J. 83, 2008 N.Y. Misc. LEXIS 6060 

(N.Y. Sup. Ct. 2008), aff'd in part, 73 A.D.3d 891, 899 N.Y.S.2d 859, 2010 N.Y. App. Div. LEXIS 4127 (N.Y. App. Div. 2d Dep't 

2010). 

African-American employee did not show retaliation, when she was terminated from her employment, because she did not 

show that she was engaged in a protected activity, as she did not show that she had complained to her employer of racial 

discrimination. Forrest v Jewish Guild for the Blind, 309 A.D.2d 546, 765 N.Y.S.2d 326, 2003 N.Y. App. Div. LEXIS 10478 

(N.Y. App. Div. 1st Dep't 2003), aff'd, 3 N.Y.3d 295, 786 N.Y.S.2d 382, 819 N.E.2d 998, 2004 N.Y. LEXIS 3489 (N.Y. 2004). 

Appeal board properly determined that a worker was not eligible for unemployment insurance benefits pursuant to N.Y. Lab. 

Law § 593; the worker was terminated for misconduct, based on a failure to comply with orders not to discuss harassment 

accusations with an accuser, and the worker’s conduct had the potential of jeopardizing the employer’s best interests by making 

it vulnerable to a claim of retaliatory discrimination on the part of the employee with whom the worker discussed the matter, 

N.Y. Exec. Law § 296(7). In re Claim of Bolasny, 3 A.D.3d 657, 770 N.Y.S.2d 767, 2004 N.Y. App. Div. LEXIS 96 (N.Y. App. 

Div. 3d Dep't 2004). 

Summary judgment was properly granted to the school district and the board of education on the teacher’s unlawful retaliation 

claim because, although the teacher was engaging in a protected activity when he filed his grievance alleging age 

discrimination, the school district and the board of education established that the teacher was terminated because the school 

district eliminated the drafting program, in which the teacher had a position, for economic reasons, not because of the teacher’s 

grievance, and the teacher failed to raise an issue of fact. Davis v Sch. Dist. of Niagara Falls, 4 A.D.3d 866, 772 N.Y.S.2d 180, 

2004 N.Y. App. Div. LEXIS 1379 (N.Y. App. Div. 4th Dep't 2004). 

Although an employee failed to dispute an employer’s prima facie showing of a lack of a hostile work environment based on a 

supervisor’s alleged sexual harassment, the employee raised a triable issue of fact as to a claim of retaliation under N.Y. Exec. 

Law § 296(7); accordingly, the trial court erred in granting the employer’s motion for summary judgment on that issue. Beharry 

v Guzman, 33 A.D.3d 742, 823 N.Y.S.2d 195, 2006 N.Y. App. Div. LEXIS 12486 (N.Y. App. Div. 2d Dep't 2006). 

Because an employee’s counterclaims were conclusory and failed to show that the employee either assisted or encouraged the 

filing of a “proceeding” within the meaning of N.Y. Exec. Law § 296(1)(e) or New York City, N.Y., Admin. Code § 8-107(7), the 

trial court erred in dismissing the employer’s action for fraud and breach of fiduciary duty. Hunts Point Multi-Service Ctr., Inc. 

v Bizardi, 45 A.D.3d 481, 846 N.Y.S.2d 159, 2007 N.Y. App. Div. LEXIS 12084 (N.Y. App. Div. 1st Dep't 2007) , app. dismissed, 

10 N.Y.3d 909, 861 N.Y.S.2d 270, 891 N.E.2d 304, 2008 N.Y. LEXIS 1626 (N.Y. 2008). 

Dismissal of the police officer’s retaliation action against the town for discrimination in not promoting the officer because of an 

seizure disorder, in violation of the Americans With Disability Act, 42 USCS § 12101 et seq., the Rehabilitation Act of 1973, 

specifically 29 USCS § 794, and the New York State Human Rights Law, N.Y. Exec. Law § 296 et seq., was reversed as a 
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reasonable jury could find that the non-retaliatory reasons given by the town were pretextual. Treglia v Town of Manlius, 313 

F.3d 713, 2002 U.S. App. LEXIS 26120 (2d Cir. N.Y. 2002). 

Where a former employee alleged that her employer retaliated against her because she refused to submit to a company officer’s 

sexual advances, the district court properly granted summary judgment to the employer and the officer on the employee’s 

retaliation claim under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and the New York State Human 

Rights Law, N.Y. Exec. Law § 296, because there was no evidence that the employer or the officer took an adverse employment 

action against her in response to her complaints of sexual harassment; a proposed change by her supervisor in the employee’s 

reporting structure could not be characterized as adverse treatment because the supervisor rescinded the change the following 

day, and did so with an apology. Schiano v Quality Payroll Sys., 445 F.3d 597, 2006 U.S. App. LEXIS 10279 (2d Cir. N.Y. 

2006). 

Because there was no indication that plaintiff employee, a human resources manager at her family business, believed that her 

sex had anything to do with her treatment after complaining about an affair that one of her brothers, a vice president, was 

having with another worker in the office or that her employers could have understood her statements as such, she had failed to 

establish a prima facie case for retaliation under Title VII or the New York State Human Rights Law, N.Y. Exec. Law § 290 et 

seq. Kelly v Howard I. Shapiro & Assocs. Consulting Eng'rs, P.C., 716 F.3d 10, 2013 U.S. App. LEXIS 8496 (2d Cir. N.Y. 

2013). 

City parks department did not terminate employee in retaliation for his filing complaint with EEOC, in violation of Title VII 

and Exec §§ 296 and 297, where evidence indicated normal termination in response to employee’s disruptive work 

performance, with no showing of retaliatory animus. Allah v City of N.Y. Dep't of Parks & Rec., 162 F. Supp. 2d 270, 2001 

U.S. Dist. LEXIS 14754 (S.D.N.Y. 2001), aff'd, 47 Fed. Appx. 45, 2002 U.S. App. LEXIS 20475 (2d Cir. N.Y. 2002). 

Employer’s Fed. R. Civ. P. 50(a) motion for judgment as a matter of law on an employee’s retaliation claim brought pursuant 

to 42 U.S.C.S. § 2000e-3 and N.Y. Exec. Law § 296 was denied where a reasonable juror could have inferred from the timing of 

the alleged conversation just days following the harassment incident that a supervisor understood that the employee was 

referring to the harassing behavior and not to regular workplace problems, there was evidence the supervisor began to consider 

terminating the employee at about the time of the harassment incident, and the supervisor’s reaction to the employee’s 

complaint, i.e., confronting the employee and making statements of non-belief, was direct evidence of hostility directed at the 

employee. Parrish v Sollecito, 258 F. Supp. 2d 264, 2003 U.S. Dist. LEXIS 6262 (S.D.N.Y. 2003). 

In an action by a former employee against his former employer alleging race discrimination and retaliation in violation of 42 

U.S.C.S. § 1981, N.Y. Exec. Law § 296, and New York City, N.Y. Admin. Code § 8-502(a), the employer’s motion for summary 

judgment under Fed. R. Civ. P. 56(c) was denied in part where the employee established his retaliation claim because his 

evidence suggested that, after he complained about the alleged discrimination, the employer started to collect negative 

information regarding his poor performance as manager of a warehouse, and the employer did not terminate the employee’s 

predecessor after it discovered that he had downloaded pornography and visited a race track during work, and the employee 

was entitled to pursue his punitive damages claim under 42 U.S.C.S. § 1981a(b)(1). Santos v Costco Wholesale, Inc., 271 F. 

Supp. 2d 565, 2003 U.S. Dist. LEXIS 12280 (S.D.N.Y. 2003). 

In order to show a retaliation claim under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and the New 

York Human Rights Act, a plaintiff must show, among other things, a causal connection exists between the protected activity 

and the adverse action taken by an employer; in an action for discrimination based on sex, since an employee failed to produce 

any evidence of a causal connection between her complaints and the alleged adverse actions taken against her, the employers 

were entitled to summary judgment. Gibson v Crucible Materials Corp., 290 F. Supp. 2d 292, 2003 U.S. Dist. LEXIS 19990 

(N.D.N.Y. 2003). 

Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and New York Human Rights Law, in order 

to state a case for retaliation, among other things, a plaintiff must show that she is engaged in a protected activity; a professor 

denied tenure failed to show that teaching at a college was a protected activity. Byerly v Ithaca College, 290 F. Supp. 2d 301, 

2003 U.S. Dist. LEXIS 20090 (N.D.N.Y. 2003), aff'd, 113 Fed. Appx. 418, 2004 U.S. App. LEXIS 21484 (2d Cir. N.Y. 2004). 
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Public employer was denied summary judgment on terminated employee’s retaliation claim under the Americans with 

Disabilities Act, 42 U.S.C.S. § 12101 et seq., and the New York State Human Rights Law, N.Y. Exec. Law §§ 293-96, because 

there was sufficient evidence to satisfy the de minimis causal connection requirement because: (1) termination of plaintiff’s 

N.Y. Gen. Mun. Law § 207-c benefits followed his initial requests for explication of his light-duty assignment; and (2) his 

employment was terminated pursuant to N.Y. Civ. Serv. Law § 71 after his subsequent requests for a light-duty assignment and 

filing his complaint to the Equal Employment Opportunity Commission. King v Town of Wallkill, 302 F. Supp. 2d 279, 2004 

U.S. Dist. LEXIS 2487 (S.D.N.Y. 2004). 

Individual defendants’ motion for summary judgment was denied on terminated employee’s claims against them under N.Y. 

Human Rights Law,  N.Y. Exec. Law §§ 296(6), (7), where the record revealed evidence of the active participation by all five 

named individual defendants in the actions giving rise to the employee’s claims of retaliation.  King v Town of Wallkill, 302 F. 

Supp. 2d 279, 2004 U.S. Dist. LEXIS 2487 (S.D.N.Y. 2004). 

For purposes of her retaliation claim, plaintiff sheriff’s office employee engaged in activity protected under both Title VII  and 

the Equal Pay Act (EPA) and known to defendants, including filing complaints with the New York State Division of Human 

Rights, but the employees’ other activities such as her claimed public advocacy for pay equality and complaints to her 

supervisor did not constitute protected activity under the EPA because these were not formal complaints or proceedings as 

required under the EPA; however, these activities could be found to constitute protected activity under Title VII of the Civil 

Rights Act of 1965, 42 U.S.C.S. § 2000e-2 and/or the First Amendment. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. 

Dist. LEXIS 4126 (N.D.N.Y. 2004). 

For the purposes of plaintiff sheriff’s office employee’s retaliation claim, a fair-minded trier of fact could conclude that the 

change in title and duties from performing supervisory functions as a dispatch supervisor to performing D/CO functions, being 

transferred back into the control room, and the non-renewal of an additional contract was an adverse could constitute a 

materially adverse change in employment. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 

2004). 

Temporal proximity between plaintiff sheriff’s office employee’s complaints to the Equal Employment Opportunity 

Commission, her continual complaints concerning pay, the non-renewal of her administrative services agreement, the denial of 

her application to use sick bank leave time, the abolishment of her dispatch supervisor position, and the removal of her dispatch 

supervisor responsibilities were sufficient to support an inference of causation in the employee’s retaliation claim against 

defendant employer county. Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 

Where defendant county legislators’ actions were taken by virtue of their positions with the county legislature, their actions 

were under color of state law; accordingly, the legislators could be held liable to the extent it could be found that their actions 

in refusing to permit defendant sheriff to provisionally appoint the employee to the dispatch supervisor position and/or in 

refusing to renew an administrative service contract with the employee were in retaliation for the employee’s protected activity. 

Pfeiffer v Lewis County, 308 F. Supp. 2d 88, 2004 U.S. Dist. LEXIS 4126 (N.D.N.Y. 2004). 

Court granted the employer summary judgment on the employee’s retaliation claim because the supervisor who made the 

decision to terminate the employee declared under oath that he was unaware of the employee’s complaints of a former 

supervisor at the time of his decision, the employee was terminated two months after complaining about her former 

supervisor’s discriminatory comments, and the supervisor who terminated the employee stated that he did so because of his 

mandate to cut costs; he stated that the employee was a very highly compensated temporary clerical employee who did not 

provide any unique or essential skills. Hill v Citibank Corp., 312 F. Supp. 2d 464, 2004 U.S. Dist. LEXIS 5069 (S.D.N.Y. 2004). 

Employer was denied summary judgment on a former employee’s claim of retaliatory discharge where the employee was fired 

only months after bringing the instant action despite a supervisor’s recommendation that he be retained after a reduction in 

force, thereby raising issues of fact as to whether his discharge occurred in circumstances giving rise to genuine issues to an 

inference of discrimination on the basis of the employee’s race. Kennedy v J.P. Morgan Chase & Co., 325 F. Supp. 2d 401, 

2004 U.S. Dist. LEXIS 13342 (S.D.N.Y. 2004). 
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When an African-American employee sued his employer and supervisors for retaliation, under  42 U.S.C.S. § 2000e-3(a) and  

N.Y. Exec. Law § 296(1)(e), arising from the termination of his employment as a custodial worker at a school, summary 

judgment dismissing this claim was denied because the employee produced sufficient admissible evidence to create a genuine 

issue of material fact as to whether retaliation for threatening to sue the school and subpoena its employees was a factor in the 

decision to terminate his employment.  Jones v Yonkers Pub. Schs, 326 F. Supp. 2d 536, 2004 U.S. Dist. LEXIS 14599 

(S.D.N.Y. 2004). 

53 year old probation officer failed to establish a prima facie case for age based retaliation under state and federal law where 

even if she was able to demonstrate participation in a protected activity known to defendants, she would be unable to show that 

there was a causal connection between the protected activity and an adverse employment action because each of the alleged 

adverse employment actions occurred before she filed her charge with the equal employment opportunity commission (EEOC) 

and thus she was unable to establish a causal connection between the alleged adverse employment actions and the filing of her 

EEOC complaint. Kearney v County of Rockland, 373 F. Supp. 2d 434, 2005 U.S. Dist. LEXIS 11956 (S.D.N.Y. 2005), aff'd, 

185 Fed. Appx. 68, 2006 U.S. App. LEXIS 14670 (2d Cir. N.Y. 2006). 

Reasonable jury could find that the steps an employer took immediately following receiving a letter from an employee accusing 

the employer of religious discrimination — immediately informing the employee his review would occur in only three months, 

not the six months originally stated; giving the employee a review that restated the identical ratings with no explanation 

whatsoever; and ultimately dismissing the employee — were taken, at least in part, because of the employer’s strong negative 

reactions to the employee’s accusations. Summary judgment on the employee’s retaliation claim was denied. Goldschmidt v 

N.Y. State Affordable Hous. Corp., 380 F. Supp. 2d 303, 2005 U.S. Dist. LEXIS 16233 (S.D.N.Y. 2005). 

In an action in which a former employee filed suit against his former employer alleging violations of the Age Discrimination in 

Employment Act, 29 U.S.C.S. § 621 et seq., Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the New 

York State Human Rights Law, N.Y. Exec. Law § 296 et seq., and the New York City Human Rights Law, New York City, N.Y., 

Admin. Code § 8-101 et seq., the employer was denied summary judgment on the retaliation claim; the employee presented 

evidence that the employer was displeased with his position and participation in an investigation involving a co-worker. Pronin 

v Raffi Custom Photo Lab, Inc., 383 F. Supp. 2d 628, 2005 U.S. Dist. LEXIS 18142 (S.D.N.Y. 2005). 

In an action in which a former employee filed suit against her former employer alleging violations of Title VII of the Civil 

Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the New York State Human Rights Law, N.Y. Exec. Law § 296, and the New 

York City Human Rights Law, New York City, N.Y., Admin. Code § 8-107, the employer was granted summary judgment on 

the employee’s claim of retaliatory discharge where the employee was unable to make the required showing of pretext; the 

employer satisfied its burden by presenting evidence that the employee was fired because she and her supervisor could not get 

along. Giannone v Deutsche Bank Sec., Inc., 392 F. Supp. 2d 576, 2005 U.S. Dist. LEXIS 20493 (S.D.N.Y. 2005). 

In an action brought by employees who alleged religious discrimination by a church employer that contracted with government 

entities, federal retaliation claims were barred by 42 U.S.C.S. § 2000e-1(a); the employees could, however, maintain state and 

local retaliation claims under N.Y. Exec. Law § 296(7) and New York City, N.Y., Admin. Code § 8-107(7). Lown v Salvation 

Army, Inc., 393 F. Supp. 2d 223, 2005 U.S. Dist. LEXIS 22260 (S.D.N.Y. 2005). 

In an action brought by employees who alleged religious discrimination by a church employer that contracted with government 

entities, federal retaliation claims were barred by 42 U.S.C.S. § 2000e-1(a); the employees could, however, maintain state and 

local retaliation claims under N.Y. Exec. Law § 296(7) and New York City, N.Y., Admin. Code § 8-107(7). Lown v Salvation 

Army, Inc., 393 F. Supp. 2d 223, 2005 U.S. Dist. LEXIS 22260 (S.D.N.Y. 2005). 

Former employee, who was a department manager for a retail store, failed to show retaliation for filing a complaint with the 

Equal Employment Opportunity Commission (EEOC) because there was no evidence of any adverse employment actions taken 

against the employee after she filed the EEOC complaint, particularly as she received positive reviews and five percent raises 

and was not denied any other benefits in the time period following the EEOC filing, and she was not terminated from the 

company, but voluntarily resigned two years later. Ebanks v Neiman Marcus Group, Inc., 414 F. Supp. 2d 320, 2006 U.S. Dist. 

LEXIS 4802 (S.D.N.Y. 2006). 
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Employer was entitled to summary judgment on an employee’s retaliation claim because (1) there was no evidence that the 

employee’s termination was causally related to his filing of a complaint about a coworker’s sexual harassment, (2) the 

employer produced evidence that the employee was terminated under a progressive discipline policy based upon the 

employee’s misconduct in using a company car to drive coworkers the wrong way down a one-way street and in taking money 

from the employer without permission, and (3) there was no evidence tending to show that the employer’s legitimate, non-

discriminatory reasons were merely pretextual. Godineaux v Laguardia Airport Marriott Hotel, 460 F. Supp. 2d 413, 2006 U.S. 

Dist. LEXIS 80862 (E.D.N.Y. 2006). 

Former employee failed to establish unlawful retaliation by her former employer and a former coworker, in violation of the 

New York Human Rights Law, N.Y. Exec. Law § 296, because her summary judgment opposition papers did not address this 

issue, and in any event, she failed to present any evidence rebutting the employer’s nondiscriminatory reason for terminating  

her due to her inability to perform her job, based on her doctor’s work restrictions, and she also did not present any evidence of 

a discriminatory animus. Maney v Corning, Inc., 547 F. Supp. 2d 221, 2007 U.S. Dist. LEXIS 91382 (W.D.N.Y. 2007). 

Former employee failed to show that she was terminated in retaliation for engaging in protected activity by complaining that a 

coworker created a hostile work environment and engaged in sexual harassment when he exchanged vulgarities with her at a 

staff meeting, in violation of the New York State Human Rights Law,  N.Y. Exec. Law § 296, because (1) the complaint did not 

constitute protected activity since the employee did not have a reasonable belief that the coworker’s conduct constituted an 

unwanted sexual advance, particularly as she only made the complaint after the employer began investigating whether her 

behavior warranted discipline; (2) there was no causal connection since the termination decision preceded the employee’s 

complaint; and (3) the employee did not rebut the legitimate nondiscriminatory reason for terminating her due to her 

inappropriate behavior.  Middleton v Metro. College, 545 F. Supp. 2d 369, 2008 U.S. Dist. LEXIS 32607 (S.D.N.Y. 2008). 

In her lawsuit against a university, a professor failed to show unlawful retaliation, in violation of the New York Human Rights 

Law, N.Y. Exec. Law § 296, because the alleged retaliatory behavior all occurred before she complained, and arguably engaged 

in protected activity, and after she complained, the employee did not suffer any adverse employment consequences, but, in fact, 

she was granted tenure. Guarino v St. John Fisher College, 553 F. Supp. 2d 252, 2008 U.S. Dist. LEXIS 31353 (W.D.N.Y. 

2008), aff'd, 321 Fed. Appx. 55, 2009 U.S. App. LEXIS 7511 (2d Cir. N.Y. 2009). 

Fact that an electrical industry board was not an electrician’s employer did not entitle the board to summary judgment on 

retaliation claims that the electrician filed under N.Y. Exec. Law § 296(7) because a defendant could violate § 296(7) even if the 

defendant were not the plaintiff’s employer. Infantolino v Joint Indus. Bd. of the Elec. Indus., 582 F. Supp. 2d 351, 2008 U.S. 

Dist. LEXIS 77330 (E.D.N.Y. 2008). 

In a female police officer’s suit against a city, its police department, and others (defendants), her claim that defendants gave her 

a subpar evaluation and a certain supervisor made a misconduct report in retaliation for her various protected activities, in 

violation of the New York Human Rights Law, N.Y. Exec. Law § 296, failed because defendants established that the 

misconduct report and the evaluation were based on legitimate facts and were not due to unlawful retaliation, and the officer 

failed to show that these legitimate, nondiscriminatory reasons were pretext. Lore v City of Syracuse, 583 F. Supp. 2d 345, 

2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 F.3d 127, 2012 U.S. App. LEXIS 1954 (2d Cir. 

N.Y. 2012). 

In a female police officer’s suit against a city, its police department, and others (defendants), her claim that defendants denied 

her a requested overtime assignment in retaliation for her various protected activities, in violation of the New York Human 

Rights Law, N.Y. Exec. Law § 296, failed because defendants established that the entity requesting this particular overtime 

placement requested a specific officer, who had been there before, and the officer had made more overtime requests than other, 

and the officer failed to show that this legitimate, nondiscriminatory reason was pretext. Lore v City of Syracuse, 583 F. Supp. 

2d 345, 2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 F.3d 127, 2012 U.S. App. LEXIS 1954 

(2d Cir. N.Y. 2012). 

Former employee possessed a good faith, reasonable belief that she was speaking out against gender discrimination and it was 

beyond dispute that defendants were aware of the employee’s protected activity as she complained to both directly; with 

respect to the third element, defendants argued that the employee did not suffer an adverse employment action because she 
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resigned of her own free will, but the employee countered that she was constructively discharged because she was coerced into 

resigning. According to the employee, the superintendent gave her three options: apologize to the deputy superintendent for the 

complaints she made about him, resign, or be fired; when she refused to do any of the three, he instructed her to type and sign 

her own resignation letter, thus under these facts, the employee offered allegations that were sufficient to establish she was 

constructively discharged.  Illiano v Mineola Union Free Sch. Dist., 585 F. Supp. 2d 341, 2008 U.S. Dist. LEXIS 91854 

(E.D.N.Y. 2008). 

At the pleading stage, the former employee could establish that the deputy superintendent’s lawsuit against her for defamation 

was the type of adverse action that might dissuade a reasonable former employee from bringing a discrimination claim; in this 

regard, that the employee was no longer a school district employee when the suit was filed in April of 2008 was immaterial. 

The employee alleged that her former employer explicitly threatened to sue her if she sought to vindicate her rights; 

accordingly, the employee’s retaliatory lawsuit claim survived the motion to dismiss. Illiano v Mineola Union Free Sch. Dist., 

585 F. Supp. 2d 341, 2008 U.S. Dist. LEXIS 91854 (E.D.N.Y. 2008). 

Former employee, who was terminated from her office manager job due to budget cuts by her former employer, which was a 

state university, failed to show retaliation in violation of the New York State Human Rights Law, N.Y. Exec. Law § 296 et seq., 

due to the fact that the employee was directed to use up all of her accrued annual leave prior to the end of her job term because 

even though the employee filed a grievance regarding her termination and the required use of her accrued leave, the employer 

granted the employee five extra days of leave so that she was paid through the end of her job term. Westbrook v City Univ. of 

N.Y., 591 F. Supp. 2d 207, 2008 U.S. Dist. LEXIS 102765 (E.D.N.Y. 2008). 

Urologist sufficiently alleged adverse actions in response to his complaints; he contended that following his complaints, certain 

equipment awarded to him pursuant to a grant was removed from his laboratory at the direction of the department chair, 

further, the urologist contended that he was ignored by the department chair at professional meetings and excluded from 

professional activities, such as interviewing faculty and residents. Finally, the urologist contended that he was disrupted during 

surgery and denied proper equipment, facilities, and assistance during his surgical procedures in retaliation for his complaints; 

such actions, if true, might well have dissuaded the urologist’s complaints for fear that his ability to carry out his professional 

duties would be compromised. Rehman v State Univ. of N.Y., 596 F. Supp. 2d 643, 2009 U.S. Dist. LEXIS 12897 (E.D.N.Y. 

2009). 

It was not the constitution of the complaining group that rendered speech protected, but rather the articulated complaint itself 

and as no other evidence supported a finding that the employee made any complaint of racial discrimination, she failed to set 

forth a prima facie case of retaliation for the exercise of protected speech. Aspilaire v Wyeth Pharms., Inc., 612 F. Supp. 2d 

289, 2009 U.S. Dist. LEXIS 35523 (S.D.N.Y. 2009). 

Employee claimed that the employer unlawfully retaliated against her by subjecting her to hostility, micro management, and 

unjust scrutiny and denying her light duty; although she did not so plead in the complaint, employee also argued that her 

transfer and subsequent termination were retaliatory. The retaliation claims failed because employee did not establish a prima 

facie case of retaliation and the termination claim failed as she failed to exhaust her administrative remedies; the hostile work 

environment claim failed because she did not offer evidence from which a jury could find that the complained of conduct was 

objectively severe or pervasive. Dauer v Verizon Communs. Inc., 613 F. Supp. 2d 446, 2009 U.S. Dist. LEXIS 21506 (S.D.N.Y. 

2009), vacated, 618 F.3d 112, 2010 U.S. App. LEXIS 16749 (2d Cir. N.Y. 2010). 

Former public school psychologist’s retaliatory discharge claims under N.Y. Exec. Law § 296 failed because although the court 

assumed that the psychologist made out a prima facie case of retaliation, school officials articulated legitimate, non-retaliatory 

reasons for their termination of the psychologist, including his poor work performance, lack of professionalism, 

insubordination, and inappropriate workplace behavior, as reflected in multiple reports and evaluations, and the psychologist 

failed to show that the proffered reasons were pretextual where he offered only his conclusory assertions as to the school 

officials’ alleged lack of cultural sensitivity and also did not offer actual evidence that he repeatedly complained about that 

alleged lack of sensitivity. Dorcely v Wyandanch Union Free Sch. Dist., 665 F. Supp. 2d 178, 2009 U.S. Dist. LEXIS 91543 

(E.D.N.Y. 2009). 
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Supervisor was responsible for setting the employee’s work schedule, evaluating her job performance and disciplining her—

given these facts, the supervisor was not entitled to summary judgment on the employee’s claims against him under N.Y. Exec. 

Law § 296.1 for retaliatory acts that occurred through July 2002; however, the employee did not offer any evidence showing 

that the supervisor had the authority to hire or fire her, or change her schedule or salary, after July 2002. Accordingly, the 

supervisor was entitled to summary judgment onthe employee’s § 296.1 claim against him for her termination in October 2002. 

Mugavero v Arms Acres, Inc., 2009 U.S. Dist. LEXIS 30431 (S.D.N.Y. Mar. 31, 2009). 

Employee offered evidence from which a jury could find that the supervisor directly participated in the conduct that gave rise 

to each of her viable retaliation claims by providing information (or misinformation) about her conduct and the employer’s 

policies and protocols; therefore, the supervisor was not entitled to summary judgment on the aiding-and-abetting retaliation 

claims relating to the April 24, May 3, July 25, and October 2002, adverse actions. However, because the employee could not 

prevail on any other retaliation claims against the employer, her N.Y. Exec. Law § 296.6 claims against the supervisor were 

otherwise dismissed. Mugavero v Arms Acres, Inc., 2009 U.S. Dist. LEXIS 30431 (S.D.N.Y. Mar. 31, 2009). 

While defendants’ arguments failed to convince that the former employee did not establish his prima facie case, the evidence 

they proffered in opposition did provide legitimate, nonretaliatory reasons for the issuance of the final warning, but the 

employee presented evidence sufficient to demonstrate that the reasons given by defendants were pretextual; the retirement 

party incident did not occur during work hours or at the employment site, casting some doubt on claims of work disruption and 

although the court recognized that allegations of discrimination could not per se immunize a plaintiff against the consequences 

of offensive or inappropriate conduct, the allegedly unprofessional behavior was so closely intertwined with the act of 

complaining itself that the court could not parse the two as a matter of law. The final warning did not address the retirement 

party conversation, nor did it mention any specific incident precipitating its issuance, which worked against defendants’ claim 

that it was the true, underlying cause. Kanhoye v Altana, Inc., 686 F. Supp. 2d 199, 2009 U.S. Dist. LEXIS 112506 (E.D.N.Y. 

2009). 

Former employee had set forth an actionable claim for employment discrimination under Title VII of the Civil Rights Act of 

1964, N.Y. State Human Rights Law, N.Y. Exec. Law § 296 and the New York City Human Rights Law, New York City, N.Y., 

Admin. Code § 8-107(1)(a), because the employee had set forth allegations that he was terminated in retaliation for attempting 

to exercise his rights under the Family Medical Leave Act, 29 U.S.C.S. § 2615, and that his supervisor had created a hostile 

work environment based on the employee’s race. Drew v Plaza Constr. Corp., 688 F. Supp. 2d 270, 2010 U.S. Dist. LEXIS 

8699 (S.D.N.Y. 2010). 

Employer clearly articulated a legitimate, non-discriminatory reason for the employee’s termination, namely, her apparent 

structuring of transactions and her inadequate explanation for doing so; even though the employee presented sufficient 

evidence to establish a prima facie retaliation case, she failed to demonstrate that the employer’s stated legitimate, non-

discriminatory reason for her termination was pretextual. Nor was there any evidence to indicate that unlawful retaliation was 

the real reason for the employee’s termination; furthermore, mere temporal proximity was insufficient to support a claim of 

retaliation at the summary judgment stage. Vinokur v Sovereign Bank, 701 F. Supp. 2d 276, 2010 U.S. Dist. LEXIS 26854 

(E.D.N.Y. 2010). 

Where a terminated employee allegedly complained that an affair between the employer’s president and a donor adversely 

affected the employee’s ability to perform the employee’s job, the retaliation claims failed because the employee never 

complained of unlawful discrimination; the mere fact that the employee used the term “hostile environment” in an email to a 

supervisor was not enough. Foster v Humane Soc'y of Rochester & Monroe County, Inc., 724 F. Supp. 2d 382, 2010 U.S. Dist. 

LEXIS 73384 (W.D.N.Y. 2010). 

Former employee’s retaliation claim failed because the record did not show that the employee’s route change or alleged 

assignment of additional tasks resulted from complaints about discrimination; the employee’s last documented complaint 

occurred four years before the route was changed. Polanco v 34th St. P'ship, 724 F. Supp. 2d 420, 2010 U.S. Dist. LEXIS 68699 

(S.D.N.Y. 2010). 

Former employee failed to establish a prima facie case of retaliatory termination because the fact that she told a supervisory 

person that she agreed with an anonymous letter criticizing a particular supervisor was not a protected activity since there was 
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no indication in the letter that the criticism was due to gender or any other protected activity, rather than simply a complaint 

that the supervisor was a nasty and incompetent person. Mayers v Emigrant Bancorp, Inc., 796 F. Supp. 2d 434, 2011 U.S. 

Dist. LEXIS 44011 (S.D.N.Y. 2011). 

Employee’s retaliation claim against her immediate supervisor under N.Y. Exec. Law § 296 was dismissed because the 

employee alleged no facts which suggested that her immediate supervisor aided, abetted, or in any way influenced the general 

manager or the services manager’s allegedly discriminatory employment actions. Atkinson v New York State Olympic Reg'l 

Dev. Auth., 822 F. Supp. 2d 182, 2011 U.S. Dist. LEXIS 112796 (N.D.N.Y. 2011). 

Former employee failed to set forth a prima facie case of retaliation, under Title VII of the Civil Rights Act of 1964, 42 

U.S.C.S. § 2000 et seq., and the New York Human Rights Law, N.Y. Exec. Law § 296 et seq., because (1) a reasonable juror 

could not have found that an email, or the employee’s complaints about the supervisor’s conduct towards students, constituted  

protected activity because the employee did not assert that any of the complaints pertained to unlawful discrimination; and (2) 

assuming the employee had a good faith, reasonable belief that he was the victim of discrimination on the basis of gender, he 

failed to establish that there was a genuine issue of material fact with respect to whether the supervisor understood, or 

reasonably could have understood, that his complaints were about gender discrimination. Bennett v Hofstra Univ., 842 F. Supp. 

2d 489, 2012 U.S. Dist. LEXIS 115315 (E.D.N.Y. 2012). 

Where there were disputed factual issues as to whether a former employee was subjected to a change in job position and 

eventual termination in retaliation for engaging in protected activities, the employee failed to establish that a particular 

coworker was liable for such retaliation under the New York State Human Rights Law, N.Y. Exec. Law § 296, because there 

was no evidence that the coworker participated in any of the alleged retaliatory acts taken against the employee. Conklin v 

County of Suffolk, 859 F. Supp. 2d 415, 2012 U.S. Dist. LEXIS 62436 (E.D.N.Y. 2012). 

Defendants were granted summary judgment on the retaliation claims because plaintiff failed to show that she engaged in any 

“protected activity” as defined by federal, state, or city discrimination law; taking Family and Medical Leave Act leave was not 

a “protected activity” under Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act, the New 

York State Human Rights Law, or the New York City Human Rights Law. Sotomayor v City of New York, 862 F. Supp. 2d 226, 

2012 U.S. Dist. LEXIS 72641 (E.D.N.Y. 2012), aff'd, 713 F.3d 163, 2013 U.S. App. LEXIS 7357 (2d Cir. N.Y. 2013). 

Employee, however, failed to state a claim for retaliation under N.Y. Exec. Law § 296(7); there was no allegation that she took 

any action in response to the alleged harassment, and the mere rejection of sexual advances did not constitute a protected 

activity. Reid v Ingerman Smith LLP, 876 F. Supp. 2d 176, 2012 U.S. Dist. LEXIS 93974 (E.D.N.Y. 2012). 

In this Title VII of the Civil Rights Act of 1964 and New York State Human Rights Law action, the employer was granted 

summary judgment because the employee had not made a prima facie showing that she suffered a materially adverse action that 

could support a retaliation claim; the managing director’s actions—other than the alleged false disciplinary write ups—fell into 

the category of “trivial harms” that were not likely to deter a reasonable employee from making a complaint. Bundschuh v Inn 

on the Lake Hudson Hotels, LLC, 914 F. Supp. 2d 395, 2012 U.S. Dist. LEXIS 158443 (W.D.N.Y. 2012). 

D.  Benefits/Denial of Benefits  

54.  Seniority-related benefits  

Provisions of Retirement and Social Security Law, which permit former public employees who have reached retirement age to 

continue working for government without loss or suspension of pension benefits but do not extend like permission to those 

retired because of disabilities, were not invalid as constituting discriminatory treatment of the disabled; pension programs for 

those retired on basis of age and for disabled were not comparable, since former employees have earned their benefits through 

longer service and greater monetary contributions, while latter are accorded pension to meet special needs. Kuhnle v New York 

State Div. of Human Rights, 40 N.Y.2d 720, 389 N.Y.S.2d 824, 358 N.E.2d 507, 1976 N.Y. LEXIS 3098 (N.Y. 1976), reh'g 

denied, 41 N.Y.2d 901, 1977 N.Y. LEXIS 3325 (N.Y. 1977), app. dismissed, 434 U.S. 898, 98 S. Ct. 290, 54 L. Ed. 2d 184, 1977 

U.S. LEXIS 3606 (U.S. 1977). 
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In a civil rights action alleging that women were being discriminated against by defendant Transit Authority by the use of a 

facially neutral seniority system as the basis for provisional promotions and by giving seniority disproportionate weight as 

compared to performance in determining permanent promotional appointments, which practices allegedly had a disparate 

impact on women as a class, a valid cause of action for violation of Exec Law § 296 was stated; however, where the complaint 

alleged no present intent to discriminate, it did not sufficiently allege a cause of action under the equal protection clause of NY 

Const Art 1 § 11 and the constitutional claim would be dismissed without prejudice to an application by plaintiff for leave to 

amend said cause of action. People v New York City Transit Authority, 59 N.Y.2d 343, 465 N.Y.S.2d 502, 452 N.E.2d 316, 1983 

N.Y. LEXIS 3174 (N.Y. 1983). 

Human rights law does not bar employers, in their collective bargaining with their employees as to terms and conditions of 

employment, from altering seniority patterns from position seniority to departmentwide seniority, so long as purpose and effect 

of such a change is not to preserve previously existing patterns of unlawful discrimination. Trans World Airlines, Inc. v State 

Human Rights Appeal Bd., 46 A.D.2d 138, 361 N.Y.S.2d 380, 1974 N.Y. App. Div. LEXIS 3509 (N.Y. App. Div. 2d Dep't 1974) , 

aff'd, 38 N.Y.2d 810, 382 N.Y.S.2d 40, 345 N.E.2d 583, 1975 N.Y. LEXIS 2401 (N.Y. 1975). 

Where change in airline’s seniority system, which allowed persons moving from one category of cabin attendants to another to 

carry with them the seniority acquired in the former category, in no way established sex as a criterion for employment benefits 

but rather barred sex criterion as a basis for promotion or demotion, and neither did it involve actions or standards which would 

offend statutory ban on discrimination based on sex, accident of a high percentage of women in cabin service staff with 

substantial seniority credit and its concomitant impact on seniority status of male pursers did not constitute discrimination 

based on sex. Trans World Airlines, Inc. v State Human Rights Appeal Bd., 46 A.D.2d 138, 361 N.Y.S.2d 380, 1974 N.Y. App. 

Div. LEXIS 3509 (N.Y. App. Div. 2d Dep't 1974), aff'd, 38 N.Y.2d 810, 382 N.Y.S.2d 40, 345 N.E.2d 583, 1975 N.Y. LEXIS 

2401 (N.Y. 1975). 

In an action by a black schoolteacher against a school board, claiming discrimination in employment on the basis of race, the 

trial court’s finding that but for the board’s discrimination the teacher would have been granted retention rights as an even ing 

per-session teacher was unsupported by the evidence, where there was no proof that the evening community centers in which 

the teacher worked were in operation during the years he claimed to have been unable to work due to discrimination, and 

where, by the terms of a collective bargaining agreement between the school and the teachers’ union, the teacher lost his 

retention rights after there were no programs for two years. A finding of discrimination against a black schoolteacher by 

refusing him retention rights as an evening community center per-session teacher would be confirmed; however, the award of 

compensatory damages would be reversed due to the trial court’s failure to take into consideration the teacher’s duty to mitigate 

damages. New York City Bd. of Education v Simley, 96 A.D.2d 947, 466 N.Y.S.2d 401, 1983 N.Y. App. Div. LEXIS 19579 (N.Y. 

App. Div. 2d Dep't 1983). 

A directive of the New York City Department of Correction limiting the amount of overtime that may be worked by correction 

captains with over 14 years of service to 10% more than the average worked by all captains in the subject facility is not 

arbitrary and capricious nor is it age discrimination in violation of section 296 of the Executive Law, since the policy is 

intended to prevent “ballooning” which would overburden the pension system by increasing an employee’s salary through 

excessive overtime in the year before retirement and is not discriminatory since the reason for the length of service criteria, 

which was formulated because pensions vest after 15 years and any year after the 14th might be considered an employee’s last, 

serves the legitimate government interest of protection of the rights of all employees to their pension fund. Freeman v New 

York City Dep't of Correction, 101 Misc. 2d 22, 420 N.Y.S.2d 536, 1979 N.Y. Misc. LEXIS 2621 (N.Y. Sup. Ct. 1979). 

Provisions of Policemen’s and Firemen’s Retirement System Act (PFRSA), CLS Retire & S S Art 8, which deny accidental 

disability retirement benefits to those over age 60, are not discriminatory and do not violate anti-age discrimination provisions 

of Human Rights Law (CLS Exec § 296), since PFRSA, although enacted 8 years after Human Rights Law, embodies policy 

which has been in effect prior to passage of Human Rights Law and is thus exempt from Human Rights Law; furthermore, age 

provisions of PFRSA do not violate anti-age discrimination provisions of federal Age Discrimination in Employment Act of 

1967 (29 USCS § 623) since PFRSA involves bona fide retirement plan in that it exists and pays benefits, and PFRSA was 

enacted prior to passage of federal law and thus cannot be subterfuge to evade that law. Laudage v Regan, 135 Misc. 2d 195, 

514 N.Y.S.2d 868, 1987 N.Y. Misc. LEXIS 2197 (N.Y. Sup. Ct. 1987). 
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55.  Right to overtime work  

In view of evidence that, in 27 nepotism cases involving husbands and wives at university, none of the husbands was required 

to accept temporary appointment while wife was either given temporary appointment or had nepotism rule waived permitting 

her to receive term appointment and that rule was waived when university sought to attract a “star” professor whose wife also 

wanted to work, rule resulted in discrimination against women and female faculty member, whose husband had a term 

appointment and who was denied a term appointment for herself on basis of nepotism rule, was discriminated against on basis 

of her sex. Sanbonmatsu v Boyer, 45 A.D.2d 249, 357 N.Y.S.2d 245, 1974 N.Y. App. Div. LEXIS 4466 (N.Y. App. Div. 4th Dep't 

1974), app. dismissed, 36 N.Y.2d 871, 370 N.Y.S.2d 926, 331 N.E.2d 701, 1975 N.Y. LEXIS 1917 (N.Y. 1975), app. denied, 37 

N.Y.2d 705, 1975 N.Y. LEXIS 2779 (N.Y. 1975). 

Division’s finding that employer implemented employee’s schedule change earlier than planned based on disability was 

inconsistent with the finding of no probable cause, and determination is therefore unsupported by record and must be remitted 

for hearing; whether employer acted in good faith, based on information available to it at time, is irrelevant. State Div. of 

Human Rights ex rel. Stratton v Haverling Cent. School Dist., 112 A.D.2d 787, 492 N.Y.S.2d 285, 1985 N.Y. App. Div. LEXIS 

56031 (N.Y. App. Div. 4th Dep't 1985). 

New York Transit Authority employee did not qualify as disabled person within purview of Human Rights Law, CLS Exec § 

292(21)(c), since he was capable of performing certain tasks required of other employees assigned overtime work, but his 

medical condition prevented him from performing important function of patrol duty; under circumstances, failure to assign 

overtime work to employee did not violate antidiscrimination provisions of Human Rights Law. Yasinosky v New York City 

Transit Auth., 193 A.D.2d 731, 598 N.Y.S.2d 52, 1993 N.Y. App. Div. LEXIS 4951 (N.Y. App. Div. 2d Dep't 1993) . 

56.  Right to be paid for religious holiday  

Under statute prohibiting discrimination in employment based on person’s observance of any particular day or days as sabbath 

or other holy day except where uniform application of terms and conditions of attendance to employees is essential to prevent 

undue economic hardship to employer, “undue economic hardship” does not require any threat or undermining of economic 

stability of enterprise; it is enough that palpable increase in costs or risk to industrial peace would be required. Record was 

insufficient to determine whether retaining employee in former higher-paid position would have resulted in undue economic 

hardship to employer because of employee’s refusal to work on Saturdays by reason of religious belief, and record would be 

remanded for evidentiary hearing. State Div. of Human Rights v Carnation Co., 42 N.Y.2d 873, 397 N.Y.S.2d 781, 366 N.E.2d 

869, 1977 N.Y. LEXIS 2216 (N.Y.), reh'g denied, 42 N.Y.2d 1015, 1977 N.Y. LEXIS 4759 (N.Y. 1977). 

In an Article 78 proceeding, an employer had the discretion to properly charge to an employee’s vacation time days off for 

observance of religious holidays, where prior to the holiday in question the employer changed its policy to provide that 

absences for religious holidays would be in all cases charged to either personal, vacation or compensatory leave. State Div. of 

Human Rights v Rochester Housing Authority, 85 A.D.2d 897, 446 N.Y.S.2d 736, 1981 N.Y. App. Div. LEXIS 16739 (N.Y. App. 

Div. 4th Dep't 1981). 

Employee’s failure to inform employer of religious needs and failure to assist in accommodation process may be fatal to rights 

of employee to have his beliefs accommodated by employer; employee’s failure to inform superiors of religious basis for his 

request for time off for purpose of attending church dedication may constitute waiver of claim of religious discrimination. State 

Div. of Human Rights ex rel. Campbell v Rochester Products Div. of General Motors Corp., 112 A.D.2d 785, 492 N.Y.S.2d 282, 

1985 N.Y. App. Div. LEXIS 56028 (N.Y. App. Div. 4th Dep't 1985). 

Company violated CLS Executive § 296(10)(a) by scheduling employee who was member of Jewish faith to work on Sabbath 

and on Jewish holydays despite being informed that employee could not work on these days due to his religious beliefs, and 

award was supported by testimony of both employee and rabbi, establishing that employee is Sabbath observer, and that he had 

given his employer advance notice that he did not wish to work on such days, and award for mental anguish is warranted. 

Anchor Motor Freight, Inc. v McCall, 119 A.D.2d 672, 500 N.Y.S.2d 800, 1986 N.Y. App. Div. LEXIS 55589 (N.Y. App. Div. 2d 

Dep't 1986). 
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Appeals court decided that the teachers’ union collective bargaining agreement’s religious observance provision at issue (three 

days per year paid leave) did not offend the Establishment Clause in that it did not impermissibly advance religion by coercing 

members of the union to profess a religious belief; the provision imposed no requirements regarding which religious holidays 

could be invoked and limited the number of such days to three. Maine-Endwell Teachers' Ass'n v Bd. of Educ., 3 A.D.3d 685, 

771 N.Y.S.2d 246, 2004 N.Y. App. Div. LEXIS 315 (N.Y. App. Div. 3d Dep't 2004). 

New York, as well as the federal government, have enacted legislation mandating the reasonable accommodation of 

employees’ religious needs, N.Y. Exec. Law § 296(10)(b), Civil Rights Act of 1964, 42 U.S.C.S. § 2000e(j); the United States 

Supreme Court implicitly has held that such accommodation is constitutional. Maine-Endwell Teachers' Ass'n v Bd. of Educ., 3 

A.D.3d 685, 771 N.Y.S.2d 246, 2004 N.Y. App. Div. LEXIS 315 (N.Y. App. Div. 3d Dep't 2004). 

Human Rights Law which makes it unlawful for an employer to disqualify any person or to discriminate against any person in 

obtaining or holding employment because of his observance of a particular day as sabbath or holy day but which exempts from 

such requirement any position dealing with safety or health where such person holding position must be available for duty 

whenever needed is not applicable to state police whose policemen are under duty to work at times and on dates and shifts 

assigned. State Div. of Human Rights v State, 77 Misc. 2d 597, 354 N.Y.S.2d 287, 1973 N.Y. Misc. LEXIS 1227 (N.Y. Sup. Ct. 

1973). 

57.  Insurance benefits  

Claim of petitioner that she was discriminated against because of her sex in that, while her employer was granting to all male 

employees option of a voluntary layoff, petitioner was directed to either accept transfer to another department or be terminated 

was without support in record indicating that petitioner was offered option of a voluntary layoff but refused such option due to 

risk that she would not then be eligible for unemployment insurance benefits. Pixley v Raymond Corp., 59 A.D.2d 979, 399 

N.Y.S.2d 411, 1977 N.Y. App. Div. LEXIS 14248 (N.Y. App. Div. 3d Dep't 1977). 

Proposal submitted by city to bargaining unit during interest arbitration that members “shall not be eligible for health insurance 

by the City if they are eligible for coverage under the plan of a spouse” did not violate city’s duty to negotiate in good faith 

because proposal did not discriminate on basis of “marital status”; in upholding city’s proposal, Public Employment Relations 

Board adopted interpretation of “marital status” as used in CLS  Exec § 296 and interpreted in prior court decisions, and thus 

did not act in arbitrary fashion.  Police Ass'n v N.Y. State Pub. Empl. Rels. Bd., 126 A.D.2d 824, 510 N.Y.S.2d 742, 1987 N.Y. 

App. Div. LEXIS 41963 (N.Y. App. Div. 3d Dep't 1987). 

In action by women’s organizations arising from insurance company’s refusal to sell life and disability insurance to women on 

same terms as men, company was entitled to declaration that it did not violate CLS Exec § 296, and plaintiffs’ claims for 

compensatory and injunctive relief would be dismissed, since Insurance Law permits distinctions based on sex in terms and 

conditions (but not offering) of life and disability insurance policies; legislature intended later, more specific legislation 

contained in Insurance Law to override more general prohibition against gender discrimination under Human Rights Law. 

NOW v Metropolitan Life Ins. Co., 131 A.D.2d 356, 516 N.Y.S.2d 934, 1987 N.Y. App. Div. LEXIS 47844 (N.Y. App. Div. 1st 

Dep't 1987), app. dismissed, 70 N.Y.2d 939, 524 N.Y.S.2d 672, 519 N.E.2d 618, 1988 N.Y. LEXIS 266 (N.Y. 1988). 

Award of $35,000 for mental anguish in employment discrimination case was grossly excessive, and on remittitur should be 

reduced to no more than $5,000, despite “constant and blatant” nature of racial discrimination against complainant, where sole 

evidence of mental anguish was complainant’s own testimony that she was “emotionally and physically screwed up” and there 

was no evidence of duration of her condition, its severity or consequences, or its treatment. Cosmos Forms, Ltd. v State Div. of 

Human Rights, 150 A.D.2d 442, 541 N.Y.S.2d 50, 1989 N.Y. App. Div. LEXIS 6521 (N.Y. App. Div. 2d Dep't 1989) . 

Finding of retaliation by employer against former employee (based on employer’s threatened denial of unemployment 

insurance benefits) did not violate due process, even though no claim of retaliation was contained in age discrimination 

complaint, nor was complaint amended to include such claim, where employer had notice of and opportunity to contest 

allegations that were basis of finding of retaliation, and such allegation was within ambit of discrimination charges since 

retaliation is form of discrimination under CLS Exec § 296. Electchester Hous. Project v Rosa, 225 A.D.2d 772, 639 N.Y.S.2d 

848, 1996 N.Y. App. Div. LEXIS 3155 (N.Y. App. Div. 2d Dep't 1996). 
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Employer’s act of contesting employee’s right to receive unemployment insurance benefits, after assuring employee that she 

would be entitled to such benefits, solely because she filed age discrimination complaint with state Division of Human Rights, 

was disadvantaging employment action for purposes of establishing claim of retaliation, even though employer’s conduct 

occurred after employee’s discharge and employee was ultimately unsuccessful in proving her age discrimination claim. 

Electchester Hous. Project v Rosa, 225 A.D.2d 772, 639 N.Y.S.2d 848, 1996 N.Y. App. Div. LEXIS 3155 (N.Y. App. Div. 2d 

Dep't 1996). 

School district was entitled to dismissal, for failure to state cause of action, of retired teacher’s action for employment 

discrimination where district’s refusal to provide health insurance benefits for teacher’s domestic partner was not 

discrimination based on “marital status” under CLS Exec § 296(1)(a), and dependent benefit coverage available to teacher as 

unmarried retiree was same as that available to married employees and retirees. Funderburke v Uniondale Union Free Sch. 

Dist. No. 15, 251 A.D.2d 622, 676 N.Y.S.2d 199, 1998 N.Y. App. Div. LEXIS 7881 (N.Y. App. Div. 2d Dep't) , app. denied, 92 

N.Y.2d 813, 681 N.Y.S.2d 474, 704 N.E.2d 227, 1998 N.Y. LEXIS 3717 (N.Y. 1998). 

Employee’s valid, same-sex Canadian marriage was entitled to recognition in New York because it did not fall within either of 

the two exceptions to the marriage-recognition rule; by refusing to recognize the employee’s valid marriage for purposes of 

spousal health care insurance benefits, an employer violated N.Y. Exec. Law § 296(1)(a). The sole reason for the employer’s 

rejection of the marital status of the employee was her sexual orientation. Martinez v County of Monroe, 50 A.D.3d 189, 850 

N.Y.S.2d 740, 2008 N.Y. App. Div. LEXIS 854 (N.Y. App. Div. 4th Dep't), app. dismissed, 10 N.Y.3d 856, 859 N.Y.S.2d 617, 889 

N.E.2d 496, 2008 N.Y. LEXIS 1450 (N.Y. 2008). 

Retirees’ claim that the town provided disparate insurance coverage to them on the basis of age could not be sustained under 

the New York Human Rights Law. Based on the plain reading of the statute, and in the absence of any authority to the contrary, 

the claim was dismissed. Lawrence v Town of Irondequoit, 246 F. Supp. 2d 150, 2002 U.S. Dist. LEXIS 26250 (W.D.N.Y. 

2002). 

Americans with Disabilities Act (ADA) did not prohibit employers from offering different insurance coverage to those with 

disabilities, so long as every employee was offered the same coverage regardless of current or future disability status. Given 

that disability claims pursuant to the ADA and the New York Human Rights Law were analyzed substantially the same, the 

retirees’ claim of disability discrimination in violation of N.Y. Exec. Law § 296 failed. Lawrence v Town of Irondequoit, 246 F. 

Supp. 2d 150, 2002 U.S. Dist. LEXIS 26250 (W.D.N.Y. 2002). 

Insurer’s limitation of group coverage to same-sex domestic partners is not prohibited by Insurance Law or regulations, and 

enactment of SONDA in 2002 (CLS Exec § 296) does not on its face appear to compel different conclusion. Insurance 

Department, Opinions of General Counsel, Opinion Number 07-11-10. 

58.  Pregnancy-related benefits  

Denial of sick leave benefits for pregnancy-related disabilities, when they are provided for other forms of disability, constitutes 

impermissible discrimination under the Human Rights Law. The Disability Benefits Law, which excepts disabilities caused by 

or arising in connection with pregnancy from the minimum benefits mandated by that law, and the Human Rights Law, which 

prohibits discrimination in employment based on sex, impose two concurrent independent minimum standards; for employers 

with three or fewer employees, the operative minimum is only that of the Disability Benefits Law; but for all others, within the 

reach of both statutes, the operative standard which imposes the greater obligation is controlling. Provision of the Disability 

Benefits Law which excepts disabilities caused by or arising in connection with pregnancy from the minimum benefits 

mandated by that law does not excuse private employers with more than three employees from the necessity of complying with 

provision of the Human Rights Law which prohibits discrimination in employment based on sex and which has been held to 

prohibit employment personnel policies which single out pregnancy and child birth for treatment different from that accorded 

other instances of physical or medical impairment or disability. Brooklyn Union Gas Co. v New York State Human Rights 

Appeal Bd., 41 N.Y.2d 84, 390 N.Y.S.2d 884, 359 N.E.2d 393, 1976 N.Y. LEXIS 3253 (N.Y. 1976), reh'g denied, 42 N.Y.2d 824, 

1977 N.Y. LEXIS 3961 (N.Y. 1977). 
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A woman, who was denied pregnancy-related disability benefits solely on the basis that she had not applied for them within the 

26-week period as provided by Work Comp Law § 217(1), was not subjected to an unlawful discriminatory practice on the 

basis of sex in employment in violation of Exec Law § 296(a)(1). Corbin, Ltd. v State Div. of Human Rights, 56 N.Y.2d 537, 

449 N.Y.S.2d 966, 434 N.E.2d 1344, 1982 N.Y. LEXIS 3222 (N.Y. 1982). 

Hospital had to permit female employee to apply her accrued paid sick leave against her maternity related absence. Hospital 

had to compensate maternity related disability just as it compensates other nonoccupational disabilities, notwithstanding an 

express statutory authorization for such an exclusion in the Workmen’s Compensation Law, since a recognition of the 

continuing validity of that provision would sufficiently frustrate and impede the intended reforms meant to be accomplished by 

the later amendment of the Executive Law, whereby discrimination on the basis of sex became unlawful, as to work an implied 

repeal of the Workmen’s Compensation Law provision. State Div. of Human Rights ex rel. Ambruster v Crouse-Irving 

Memorial Hospital, 50 A.D.2d 1083, 377 N.Y.S.2d 315, 1975 N.Y. App. Div. LEXIS 12113 (N.Y. App. Div. 4th Dep't 1975), 

aff'd, 41 N.Y.2d 84, 390 N.Y.S.2d 884, 359 N.E.2d 393, 1976 N.Y. LEXIS 3253 (N.Y. 1976). 

Disallowance by medical center of pregnancy-related disabilities violated section of statute prohibiting discrimination by 

employer because of age, race, or sex in terms, conditions or privileges of employment. St. Vincent's Medical Center v State 

Human Rights Appeal Bd., 59 A.D.2d 778, 398 N.Y.S.2d 735, 1977 N.Y. App. Div. LEXIS 13833 (N.Y. App. Div. 2d Dep't 

1977), app. denied, 45 N.Y.2d 705, 1978 N.Y. LEXIS 3048 (N.Y. 1978), app. dismissed, 44 N.Y.2d 731, 1978 N.Y. LEXIS 4465 

(N.Y. 1978), cert. denied, 439 U.S. 1070, 99 S. Ct. 839, 59 L. Ed. 2d 35, 1979 U.S. LEXIS 286 (U.S. 1979). 

The determination of the Commissioner of the State Division of Human Rights finding a company guilty of unlawful 

discrimination because of sex in terms, conditions, and privileges of employment would be anulled where the record 

conclusively established that the employee was denied pregnancy-related disability benefits solely because she had not applied 

for them within the 26 week period provided by Work Comp Law § 217. Corbin, Ltd. v State Div. of Human Rights, 84 A.D.2d 

524, 443 N.Y.S.2d 656, 1981 N.Y. App. Div. LEXIS 15559 (N.Y. App. Div. 1st Dep't 1981), aff'd, 56 N.Y.2d 537, 449 N.Y.S.2d 

966, 434 N.E.2d 1344, 1982 N.Y. LEXIS 3222 (N.Y. 1982). 

Evidence established that award of $450,000 in compensatory damages was reasonably related to wrongdoing suffered by bus 

driver who was refused restricted duty during period of temporary disability due to pregnancy, was refused full-duty status after 

miscarriage, was required to submit to psychiatric evaluation, and was forced to go on unpaid leave for 8 months when she 

requested restricted duty after becoming pregnant again, where (1) episodes of intentional sexual discrimination continued for 

more than one year, (2) driver testified that she suffered anguish, guilt, depression, and anger at time of each occurrence, that 

anguish persisted to time of hearing, and that anguish would continue for rest of her life, and (3) hearing judge described case 

as “most shocking instance of abuse of an employee by an employer” in his 20-year experience with Division of Human 

Rights. New York City Transit Authority v State Div. of Human Rights, 181 A.D.2d 891, 581 N.Y.S.2d 426, 1992 N.Y. App. Div. 

LEXIS 5258 (N.Y. App. Div. 2d Dep't), amended, 185 A.D.2d 889, 1992 N.Y. App. Div. LEXIS 9980 (N.Y. App. Div. 2d Dep't 

1992), app. denied, 80 N.Y.2d 762, 592 N.Y.S.2d 671, 607 N.E.2d 818, 1992 N.Y. LEXIS 3944 (N.Y. 1992). 

In an action challenging the constitutionality of the Women’s Health and Wellness Act, to the extent that a group of religious 

employers presented an issue of statutory construction on the ground that the contraceptive coverage mandate of the Act 

conflicted with the exemption for religious-related employers from the application of N.Y. Exec. Law § 296, nothing in N.Y. 

Exec. Law § 296 (11) suggested that the New York Legislature could not, in another section of law, impose affirmative 

requirements upon religious-related employers; Section 296(11) merely excused such employers from compliance with N.Y. 

Exec. Law § 296. Catholic Charities of Diocese of Albany v Serio, 28 A.D.3d 115, 808 N.Y.S.2d 447, 2006 N.Y. App. Div. 

LEXIS 278 (N.Y. App. Div. 3d Dep't), aff'd, 7 N.Y.3d 510, 825 N.Y.S.2d 653, 859 N.E.2d 459, 2006 N.Y. LEXIS 3201 (N.Y. 

2006). 

A state’s human rights law, prohibiting, among other practices, discrimination in employee benefit plans on the basis of 

pregnancy, is preempted with respect to benefit plans under the Employee Retirement Income Security Act (29 USCS §§ 1001 

et seq.) only insofar as it prohibits practices that are lawful under federal law. Shaw v Delta Air Lines, Inc., 463 U.S. 85, 103 S. 

Ct. 2890, 77 L. Ed. 2d 490, 1983 U.S. LEXIS 86 (U.S. 1983). 

  Executive Law §§ 290–301 to extent it obliged airlines to provide full coverage in employee benefits plans for pregnancy-

related disabilities was pre-empted by Employee Retirement Income Security Act of 1974.   Delta Air Lines, Inc. v Kramarsky, 
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666 F.2d 21, 1981 U.S. App. LEXIS 13407 (2d Cir. N.Y. 1981), modified, Shaw v Delta Air Lines, Inc., 463 U.S. 85, 103 S. Ct. 

2890, 77 L. Ed. 2d 490, 1983 U.S. LEXIS 86 (U.S. 1983). 

Human Rights Law (CLS, Executive Law §§ 290 et seq.) bars exclusion of pregnancy-related benefits from general employee 

disability plan as sex discrimination. Section 703(a)(1) of Title VII of Civil Rights Act of 1964 (42 USCS § 2000e-2(a)(1)), 

which provides that it is unlawful for employer to discriminate against individual with respect to compensation, terms, 

conditions, or privileges of employment because of sex, does not render New York Human Rights Law a nullity under 

supremacy clause of Article VI of US Constitution; Human Rights Law may prohibit employers from excluding pregnancy 

benefits from coverage although it has been determined that Title VII does not prohibit such practices. Thomas Publishing Co. 

v Division of Human Rights, 456 F. Supp. 1104, 1978 U.S. Dist. LEXIS 15466 (S.D.N.Y. 1978). 

Female employee’s state-law claims against employer’s self-insured employee health benefits plan for breach of contract and 

violation of Exec § 296 arising from plan denial of benefits for infertility treatments were preempted by ERISA. Saks v 

Franklin Covey Co., 117 F. Supp. 2d 318, 2000 U.S. Dist. LEXIS 14792 (S.D.N.Y. 2000), modified, 316 F.3d 337, 2003 U.S. 

App. LEXIS 549 (2d Cir. N.Y. 2003). 

59.  —Availability to teachers  

Personnel policy which singles out pregnancy, among all other physical conditions to which a teacher may be subject, as a 

category for special treatment in determining when leave from duty shall begin is prohibited by proscriptions of the Human 

Rights Law. Human Rights Law requires that pregnant teacher who takes pregnancy-related leave must be permitted to take 

advantage of her sick and sabbatical leave entitlements to the same extent as would be the case where she is suffering from 

some other temporary physical disability.  Union Free Sch. Dist. No. 6 v N.Y. State Human Rights Appeal Bd., 35 N.Y.2d 371, 

362 N.Y.S.2d 139, 320 N.E.2d 859, 1974 N.Y. LEXIS 1177 (N.Y. 1974), reh'g denied, 36 N.Y.2d 807, 1975 N.Y. LEXIS 2685 

(N.Y. 1975). 

School district and board of education, by enforcing terms of teachers’ collective bargaining agreement requiring maternity 

leave to commence after third month of pregnancy, were properly found to have discriminated against female teachers on the 

basis of sex. Union Free School Dist. v New York State Div. of Human Rights, 43 A.D.2d 31, 349 N.Y.S.2d 757, 1973 N.Y. App. 

Div. LEXIS 3068 (N.Y. App. Div. 2d Dep't 1973), app. dismissed, 33 N.Y.2d 975, 353 N.Y.S.2d 739, 309 N.E.2d 137, 1974 N.Y. 

LEXIS 1762 (N.Y. 1974). 

Maternity leave was required to be treated as all other disabilities, and hence teacher who claimed that the maternity leave time 

which she had taken should have been credited to her in computing the length of time she spent in service as a probationary 

teacher was entitled to a hearing of her contention that she had been discriminated on account of sex in violation of the Human 

Rights Law.  Div. of Human Rights ex rel. Schwabenbauer v Bd. of Educ., 46 A.D.2d 483, 363 N.Y.S.2d 370, 1975 N.Y. App. 

Div. LEXIS 8524 (N.Y. App. Div. 4th Dep't 1975). 

School district would be required to pay any teacher physically disabled by reason of maternity accrued sick leave benefits for 

that portion of school year coinciding with such disability or aggravation of such disability, unless such teacher elected to take 

unpaid maternity leave during which sick leave was not applicable, provided she furnished to district certificate from her 

attending physician to effect that during such period of time she was, in fact, physically disabled. State Div. of Human Rights v 

Board of Education, 51 A.D.2d 357, 381 N.Y.S.2d 544, 1976 N.Y. App. Div. LEXIS 11080 (N.Y. App. Div. 3d Dep't) , aff'd, 40 

N.Y.2d 1021, 391 N.Y.S.2d 532, 359 N.E.2d 1327, 1976 N.Y. LEXIS 3155 (N.Y. 1976). 

Female teacher who was informed in February of 1968 that she would have to obtain a master’s degree or complete 30 

semester hours of approved graduate study by February 1, 1973, who, in September of 1969, requested and was granted five-

year maternity leave, and who was discharged in January 1974 because she did not obtain the required additional study was not 

discriminated against on the basis of sex despite her contention that she should have been allowed an extension of time to 

complete her educational requirements coextensive with the length of her maternity leave. New York City Board of Education v 

New York State Human Rights Appeal Board, 54 A.D.2d 656, 387 N.Y.S.2d 873, 1976 N.Y. App. Div. LEXIS 14183 (N.Y. App. 

Div. 1st Dep't 1976). 
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Division of Human Rights had jurisdiction over teacher’s claim that she was denied due process by reason of school district’s  

enforcement of allegedly illegal maternity leave policy. State Div. of Human Rights ex rel. Mossler v Westmoreland Cent. 

School Dist., 56 A.D.2d 205, 392 N.Y.S.2d 149, 1977 N.Y. App. Div. LEXIS 10047 (N.Y. App. Div. 4th Dep't 1977). 

A school teacher who chose maternity leave during her pregnancy would not be entitled to receive sick leave benefits for the 

period of her pregnancy-related disability where the teacher failed to carry her burden of proof that someone on a non-

pregnancy-related leave of absence would be entitled to accrued sick leave during the period of the leave of absence. Jericho 

Union Free School Dist. v New York State Human Rights Appeal Bd., 97 A.D.2d 762, 468 N.Y.S.2d 393, 1983 N.Y. App. Div. 

LEXIS 20508 (N.Y. App. Div. 2d Dep't 1983). 

E.  Other Employment Matters  

60.  In general  

Record supported conclusion that employee was victim of quid pro quo sexual harassment, and thus was entitled to 

compensatory damages, where employer exploited employee by, among other things, coercing her, as implicit condition of her 

employment, into having sexual liaisons with 2 business associates of employer’s chairman and principal shareholder. 

Thoreson v Penthouse Int'l, 80 N.Y.2d 490, 591 N.Y.S.2d 978, 606 N.E.2d 1369, 1992 N.Y. LEXIS 4231 (N.Y. 1992). 

Provision of CLS Exec § 296(10)(c) requiring employers to take reasonable steps to accommodate Sabbath observers does not 

necessarily require that employer become Sabbath observer’s advocate by initiating adversarial proceedings against third party 

such as collective bargaining agent in effort to narrow scope of contractual protections afforded other employees. New York 

City Transit Auth. v Executive Dep't, Div. of Human Rights, 89 N.Y.2d 79, 651 N.Y.S.2d 375, 674 N.E.2d 305, 1996 N.Y. LEXIS 

3162 (N.Y. 1996). 

Under CLS Exec § 296(10)(c), employer must show that it exerted reasonable efforts to accommodate its Sabbath-observing 

employees; this standard does not require proof that accommodation was actually found, but rather than genuine search for 

reasonable alternatives was undertaken. New York City Transit Auth. v Executive Dep't, Div. of Human Rights, 89 N.Y.2d 79, 

651 N.Y.S.2d 375, 674 N.E.2d 305, 1996 N.Y. LEXIS 3162 (N.Y. 1996). 

The statute does not require the operation of business enterprises in subordination to diverse religious practices and customs of 

employees, and employer engaged in a non-governmental and private business enterprise is not required to make exceptions to 

its established and uniformly applied rule requiring all employees to be clean-shaven in order to accommodate the religious 

practice of a potential employee. Eastern Greyhound Lines Div. of Greyhound Lines, Inc. v New York State Div. of Human 

Rights, 34 A.D.2d 916, 311 N.Y.S.2d 465, 1970 N.Y. App. Div. LEXIS 4578 (N.Y. App. Div. 1st Dep't), aff'd, 27 N.Y.2d 279, 317 

N.Y.S.2d 322, 265 N.E.2d 745, 1970 N.Y. LEXIS 936 (N.Y. 1970). 

Milk processors could not be found to have discriminated against employee because of his religious beliefs where although job 

which employee was offered so as to avoid Saturday work paid 50 cents per hour less than prior job where employer had made 

every effort to cooperate with the employee and did so until circumstances prevented it from continuing the prior work 

schedules, which had existed for two years, there being no record evidence, that the employer’s decision was in fact actuated by 

discrimination against creed. State Div. of Human Rights ex rel. Clarke v Carnation Co., 53 A.D.2d 1053, 385 N.Y.S.2d 888, 

1976 N.Y. App. Div. LEXIS 15866 (N.Y. App. Div. 4th Dep't 1976), rev'd, 42 N.Y.2d 873, 397 N.Y.S.2d 781, 366 N.E.2d 869, 

1977 N.Y. LEXIS 2216 (N.Y. 1977). 

Equality of footing is established only if employees otherwise entitled to the position, whether male or female, are excluded 

only upon a showing of individual incapacity. State Div. of Human Rights v New York State Dep't of Correctional Services, 61 

A.D.2d 25, 401 N.Y.S.2d 619, 1978 N.Y. App. Div. LEXIS 9698 (N.Y. App. Div. 4th Dep't 1978). 

A sex discrimination complaint by a 65-year-old college professor whose academic load and status was reduced following her 

65th birthday was properly dismissed, where the sex discrimination allegations were purely speculative and conclusory, where 

the college at which the professor taught had appointed more females than males to positions of responsibility in recent years, 

and where the demotion was made on the recommendation of a female chairperson of the professor’s division for academic, 

budgetary and personal reasons having nothing whatsoever to do with the professor’s sex. Jochnowitz v Junior College of 
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Albany, Div. of Russell Sage College, 96 A.D.2d 1131, 467 N.Y.S.2d 732, 1983 N.Y. App. Div. LEXIS 19798 (N.Y. App. Div. 3d 

Dep't), app. denied, 60 N.Y.2d 559, 1983 N.Y. LEXIS 5719 (N.Y. 1983). 

Granting of position to male employee who held permanent appointment did not discriminate on basis of sex against female 

employee with seasonal position in view of legitimate and rational basis for decision, including desire of agency to protect 

provisional and permanent employees whose jobs were in jeopardy because of budgetary constraints. Mathis v New York State 

Office of Parks, Recreation & Historic Preservation, 109 A.D.2d 931, 486 N.Y.S.2d 407, 1985 N.Y. App. Div. LEXIS 47453 

(N.Y. App. Div. 3d Dep't 1985). 

School district was entitled to summary judgment dismissing action by teacher, alleging that district discriminated against her 

on account of her sex by denying her request for extension of educational leave and relief from administrative assignment, 

despite fact that 2 male teachers were granted educational leaves and one male teacher was granted administrative relief, since 

(1) teacher sought one-semester extension, not initial leave, (2) teacher failed to refute school district’s showing that personnel 

needs in her department were more acute than in departments in which male teachers taught and that it was more difficult to 

secure replacement for one semester than for one year, and (3) teacher failed to account for fact that school district granted her 

initial request for one-year leave, even though request was tardy, and that school district offered her administrative relief for 

one semester following return from leave even though such action was unprecedented. Baker v Board of Educ. of West 

Irondequoit Cent. School Dist., 156 A.D.2d 1005, 550 N.Y.S.2d 762, 1989 N.Y. App. Div. LEXIS 16211 (N.Y. App. Div. 4th 

Dep't 1989), app. denied, 75 N.Y.2d 709, 555 N.Y.S.2d 691, 554 N.E.2d 1279, 1990 N.Y. LEXIS 748 (N.Y. 1990). 

Determination by Division of Human Rights that employer (medical college) did not discriminate against employee 

(phlebotomist) based on her HIV-positive disability when it reassigned her to billing department was supported by evidence 

that employee was aware of policy requiring that gloves be worn on both hands when drawing blood and violated that policy on 

at least 3 occasions, and that employer was unaware of similar infractions by any other employee. Friedel v New York State 

Div. of Human Rights, 219 A.D.2d 547, 632 N.Y.S.2d 520, 1995 N.Y. App. Div. LEXIS 9604 (N.Y. App. Div. 1st Dep't 1995) , 

app. denied, 91 N.Y.2d 802, 667 N.Y.S.2d 682, 690 N.E.2d 491, 1997 N.Y. LEXIS 4084 (N.Y. 1997). 

In absence of discriminatory motive, employer (parking garage) did not violate law by requiring its cashier to wear bow tie, 

although she asserted that tie would violate her religious beliefs as Jehovah’s Witness; although employer must accommodate 

employee’s observance of Sabbath, there is no duty to accommodate general religious practices. Engstrom v Kinney Sys., 241 

A.D.2d 420, 661 N.Y.S.2d 610, 1997 N.Y. App. Div. LEXIS 8153 (N.Y. App. Div. 1st Dep't), app. denied, 91 N.Y.2d 801, 666 

N.Y.S.2d 563, 689 N.E.2d 533, 1997 N.Y. LEXIS 4149 (N.Y. 1997). 

Employer (parking garage) was entitled to summary judgment in action by its cashier asserting that change in her working 

hours was instituted for purpose of interfering with her religious activities in violation of CLS Educ § 296(1)(e) where 

employer submitted unrefuted evidence that it changed work shifts of several employees due to changing business conditions, 

and cashier offered no evidence that change was instituted to harm her, claiming only that employer was aware of her evening 

religious meetings; prima facie case of retaliation requires evidence of subjective retaliatory motive. Engstrom v Kinney Sys., 

241 A.D.2d 420, 661 N.Y.S.2d 610, 1997 N.Y. App. Div. LEXIS 8153 (N.Y. App. Div. 1st Dep't), app. denied, 91 N.Y.2d 801, 

666 N.Y.S.2d 563, 689 N.E.2d 533, 1997 N.Y. LEXIS 4149 (N.Y. 1997). 

Employee’s rejection of employer’s offer to seek accommodation regarding her schedule amounted to refusal to cooperate and 

constituted waiver of her right to maintain action for employment discrimination. Engstrom v Kinney Sys., 241 A.D.2d 420, 661 

N.Y.S.2d 610, 1997 N.Y. App. Div. LEXIS 8153 (N.Y. App. Div. 1st Dep't), app. denied, 91 N.Y.2d 801, 666 N.Y.S.2d 563, 689 

N.E.2d 533, 1997 N.Y. LEXIS 4149 (N.Y. 1997). 

Employer was entitled to summary judgment in employment discrimination action alleging violation of employee’s free speech 

rights, since employer was private entity, and state and federal constitutional guarantees of freedom of speech protect 

individual against action by governmental authorities. Engstrom v Kinney Sys., 241 A.D.2d 420, 661 N.Y.S.2d 610, 1997 N.Y. 

App. Div. LEXIS 8153 (N.Y. App. Div. 1st Dep't), app. denied, 91 N.Y.2d 801, 666 N.Y.S.2d 563, 689 N.E.2d 533, 1997 N.Y. 

LEXIS 4149 (N.Y. 1997). 

Allegation that plaintiff was harassed by her female supervisor, not because of her gender but because of their nonwork-related 

intimate relationship, did not state cause of action for discrimination or retaliation under New York City Human Rights Law, 
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either against plaintiff’s supervisor or their employer. Stallings v U.S. Elecs., Inc., 270 A.D.2d 188, 707 N.Y.S.2d 9, 2000 N.Y. 

App. Div. LEXIS 3296 (N.Y. App. Div. 1st Dep't 2000). 

It was proper to dismiss employees’ hostile work environment claim where their factual allegations fell short of establishing  

that the workplace was permeated with discriminatory intimidation, ridicule, and insult that was sufficiently severe or pervasive 

so as to alter the conditions of their employment and create an abusive working environment. Schenkman v New York Coll. of 

Health Professionals, 29 A.D.3d 671, 815 N.Y.S.2d 159, 2006 N.Y. App. Div. LEXIS 6294 (N.Y. App. Div. 2d Dep't 2006). 

Because an employer did not approve or condone the behavior of its supervisor, and because the offensive conduct was not 

sufficiently severe or pervasive to create an objectively hostile or abusive work environment in violation of N.Y. Exec. Law § 

296, the employer was entitled to summary judgment. Barnum v New York City Tr. Auth., 62 A.D.3d 736, 878 N.Y.S.2d 454, 

2009 N.Y. App. Div. LEXIS 3960 (N.Y. App. Div. 2d Dep't 2009). 

Dismissal of employment discrimination claims alleging that an employer forced the employee to assist with the performance 

of an abortion despite her known religious objections to doing so was proper because, inter alia, with respect to the N.Y. Exec. 

Law § 296(1)(a) claim, the employer made a prima facie showing that the employee did not suffer an adverse employment 

action and, in any event, offered legitimate, nondiscriminatory reasons for the challenged actions; in opposition, the employee 

failed to raise a triable fact issue as to whether she suffered an adverse employment action and whether the reasons proffered by 

the employer for the challenged actions were merely pretextual. Cenzon-Decarlo v Mount Sinai Hosp., 101 A.D.3d 924, 957 

N.Y.S.2d 256, 2012 N.Y. App. Div. LEXIS 8625 (N.Y. App. Div. 2d Dep't 2012), app. denied, 21 N.Y.3d 858, 970 N.Y.S.2d 748, 

992 N.E.2d 1093, 2013 N.Y. LEXIS 1663 (N.Y. 2013). 

While issues of fact existed as to a nurse’s claims of unlawful discrimination and retaliation under N.Y. Exec. Law § 296(1), 

(7), the nurse failed to show that the supervisors actually participated in the alleged discriminatory acts in support of her 

alternative theory of aiding and abetting the alleged acts under § 296(6). Asabor v Archdiocese of N.Y., 102 A.D.3d 524, 961 

N.Y.S.2d 17, 2013 N.Y. App. Div. LEXIS 275 (N.Y. App. Div. 1st Dep't 2013). 

Plaintiff’s allegations that she was denied favorable benefits, terms and conditions of employment because of supervisor’s 

favoring of another female employee under plaintiff’s supervision with whom supervisor was having sexual relationship states 

cause of action for unlawful sex discrimination in employment under CLS Executive Law § 296[1][a], so long as plaintiff 

amends her pleadings so as to specify that her supervisor’s relationship with other employee was sexual in nature. Kersul v 

Skulls Angels, Inc., 130 Misc. 2d 345, 495 N.Y.S.2d 886, 1985 N.Y. Misc. LEXIS 3201 (N.Y. Sup. Ct. 1985) . 

Cause of action based on claim of sexual harassment arising out of plaintiff actress’ employment relationship with defendant, 

who coerced her into sexual activity with his business associates to further his own business interests, was cognizable under 

Human Rights Law, CLS Exec § 297(9), since actions of employer which discriminate against person in terms and conditions 

of employment because of person’s sex are encompassed within ambit of wrongs actionable under statute. Under Human 

Rights Law, employer is prohibited from even attempting to exploit his dominant position by imposing sexual demands on 

employee as implicit condition of continued employment, and employee need not prove that he or she resisted abuse or refused 

to comply with sexual demands, that tangible job benefits were lost, or that discriminatory conduct was intentional. A cause of 

action based on plaintiff’s claim of sexual harassment arising out of her employment relationship with defendant, who coerced 

her into sexual activity with his business associates in order to further his business, is cognizable under Executive Law § 297 

(9), which provides that any person aggrieved by an unlawful discriminatory practice shall have a cause of action for damages, 

and actions of an employer which discriminate against an individual in the “terms, conditions or privileges of employment” 

because of that person’s sex are encompassed within the ambit of actionable wrongs (see, Executive Law § 296 [1] [a]; § 292 

[4]). Under the Human Rights Law, an employer is prohibited from even attempting to exploit his dominant position by 

imposing sexual demands upon an employee as an implicit condition of continued employment, and the employee need not 

prove that he or she resisted the abuse or refused to comply with the sexual demands, that tangible job benefits were lost, or 

that discriminatory conduct was intentional. Thoreson v Penthouse Int'l, 149 Misc. 2d 150, 563 N.Y.S.2d 968, 1990 N.Y. Misc. 

LEXIS 609 (N.Y. Sup. Ct. 1990), modified, 179 A.D.2d 29, 583 N.Y.S.2d 213, 1992 N.Y. App. Div. LEXIS 5427 (N.Y. App. Div. 

1st Dep't 1992). 
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Cause of action for loss of consortium cannot be based on employment discrimination. Belle v Zelmanowicz, 305 A.D.2d 272, 

761 N.Y.S.2d 26, 2003 N.Y. App. Div. LEXIS 5705 (N.Y. App. Div. 1st Dep't 2003). 

Employee’s allegation of the creation of a hostile work environment in the from of harassment, in violation of the New  York 

State Human Rights Law, N.Y. Exec. Law § 296, failed because the employer’s managers could not be held to be vicariously 

liable for condoning a situation implicating non-management employees, about which they were not only unaware, but had no 

reason to suspect. Priore v N.Y. Yankees, 307 A.D.2d 67, 761 N.Y.S.2d 608, 2003 N.Y. App. Div. LEXIS 6119 (N.Y. App. Div. 

1st Dep't), app. denied, 1 N.Y.3d 504, 775 N.Y.S.2d 781, 807 N.E.2d 894, 2003 N.Y. LEXIS 4134 (N.Y. 2003). 

Trial court properly determined that the injured party’s sexual discrimination action filed pursuant to N.Y. Exec. Law § 296(1) 

against the Town of Van Buren and the Town’s Board member was time-barred, where the action was filed three years and two 

months after the last of the alleged conduct occurred; this exceeded both the three-year statute of limitations under N.Y. 

C.P.L.R. 214(2) and the one-year and 90-day statute of limitations for an action against the Town under N.Y. Town Law § 

67(2), and the statutes were not tolled during the pendency of the injured party’s complaints filed with the New York State 

Division of Human Rights since they were dismissed, not for administrative convenience, but so that the injured party could 

file the instant action pursuant to N.Y. Exec. Law § 297(9). Henderson v Town of Van Buren, 15 A.D.3d 980, 789 N.Y.S.2d 355, 

2005 N.Y. App. Div. LEXIS 1187 (N.Y. App. Div. 4th Dep't), app. denied, 4 N.Y.3d 710, 797 N.Y.S.2d 817, 830 N.E.2d 1146, 

2005 N.Y. LEXIS 1106 (N.Y. 2005). 

It was error to grant summary judgment dismissing an employee’s disparate treatment claim because the employee raised 

triable issues as to (1) why the employee received the employee’s boss’s job without a pay increase, grade change, or better 

bonus pool, (2) whether reasons for this treatment were pretextual. Nettles v LSG Sky Chefs, 94 A.D.3d 726, 941 N.Y.S.2d 643, 

2012 N.Y. App. Div. LEXIS 2421 (N.Y. App. Div. 2d Dep't 2012). 

Summary judgment dismissing an employee’s hostile work environment claim, based on race, was proper because the 

employee’s employer and supervisor showed (1) alleged offensive conduct was intermittent, (2) racial comments were made 

once when the employee was not present, and (3) no objectively offensive acts were shown. Nettles v LSG Sky Chefs, 94 

A.D.3d 726, 941 N.Y.S.2d 643, 2012 N.Y. App. Div. LEXIS 2421 (N.Y. App. Div. 2d Dep't 2012). 

Summary judgment dismissing an employee’s retaliation claim, based on race, was proper because (1) there was no causal 

connection between the employee’s complaints of discrimination and alleged retaliation, and (2) the employee was treated 

favorably after the complaints. Nettles v LSG Sky Chefs, 94 A.D.3d 726, 941 N.Y.S.2d 643, 2012 N.Y. App. Div. LEXIS 2421 

(N.Y. App. Div. 2d Dep't 2012). 

Judgment for the State in a correction officer’s N.Y. Exec. Law § 296 claim was proper because, inter alia, the trial court made a 

credibility determination that there was no evidence of a causal connection between the protected activity and the discipline 

imposed on the correction officer; the trial court’s finding that the confrontation was more serious than the unrelated incident 

was supported by evidence that there were approximately 65 unconfined inmates in the vicinity observing the correction 

officer’s confrontation, and a superintendent testified that the correction officer’s conduct could have had serious 

consequences. The evidence did not support the claim of prior oral complaints, and the record demonstrated that isolated 

conduct was not sufficiently severe or pervasive so as to create an actionable hostile work environment. Clauberg v State of 

New York, 95 A.D.3d 1385, 943 N.Y.S.2d 653, 2012 N.Y. App. Div. LEXIS 3487 (N.Y. App. Div. 3d Dep't 2012) . 

Former employee who had performed landscaping and maintenance work for a county’s parks department sufficiently stated a 

claim of hostile working environment the New York State Human Rights Law, N.Y. Exec. Law § 296, against his former 

supervisor and park superintendents because the employee alleged that the supervisor subjected the employee to numerous 

vicious acts of discriminatory treatment, including tying the employee to a tree and to chairs with shrink wrap, based on the 

employee’s mental disability and that the superintendents were aware of the harassment and took no actions to stop it. 

Costabile v County of Westchester, 2007 U.S. Dist. LEXIS 29787 (S.D.N.Y. Apr. 20, 2007), amended, 485 F. Supp. 2d 424, 

2007 U.S. Dist. LEXIS 33484 (S.D.N.Y. 2007). 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48MX-WGR0-0039-41NN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48MX-WGR0-0039-41NN-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48PV-K3H0-0039-421N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48PV-K3H0-0039-421N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:64FY-XHD3-GXJ9-34RC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-26F1-6RDJ-8467-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-26F1-6RDJ-8467-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6411-SDM3-GXJ9-34G9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B8-VB71-F04J-739C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55JF-BDR1-F04J-716R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55JF-BDR1-F04J-716R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NJY-YMK0-0038-Y49T-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NNY-BC60-TVW3-P23C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NNY-BC60-TVW3-P23C-00000-00&context=1000516


Page 155 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

Plaintiff stated claim under CLS Exec § 296 where she alleged that her former employer gave negative recommendation to her 

prospective employer to retaliate against her for objecting to workplace sexual harassment. Beckett v Prudential Ins. Co. of 

Am., 893 F. Supp. 234, 1995 U.S. Dist. LEXIS 6513 (S.D.N.Y. 1995). 

Hospital employee failed to establish adverse retaliatory action predicated on hospital personnel department’s delay in 

providing her with medical leave forms where there was no showing that she was harmed beyond inconvenience or that she 

was deprived of pay for period during which she was on leave, and she failed to show that delay in providing forms was 

traceable to her participation in protected activity. Dortz v City of New York, 904 F. Supp. 127, 1995 U.S. Dist. LEXIS 14438 

(S.D.N.Y. 1995). 

Employer’s decision to split off 2 burgeoning district offices located on Long Island from Manhattan branch office, in order to 

create separate branch office located on Long Island, constituted reasonable exercise of informed judgment, and was not pretext 

for age discrimination against 52-year-old plaintiff, whose incentive compensation was somewhat lessened thereby. Ellis v 

Provident Life & Accident Ins. Co., 926 F. Supp. 417, 1996 U.S. Dist. LEXIS 6979 (S.D.N.Y. 1996), aff'd, 107 F.3d 2, 1997 

U.S. App. LEXIS 6984 (2d Cir. N.Y. 1997). 

Age discrimination claim of insurance company branch sales office manager is denied, where he complains solely about 

contraction of part of his source of incentive compensation due to decision to split off 2 district offices and restructure them 

into new branch office, because record is replete with evidence of business reasons for split that allowed more efficient 

servicing of brokers and their business through suburban branch office rather than through city branch office. Ellis v Provident 

Life & Accident Ins. Co., 926 F. Supp. 417, 1996 U.S. Dist. LEXIS 6979 (S.D.N.Y. 1996), aff'd, 107 F.3d 2, 1997 U.S. App. 

LEXIS 6984 (2d Cir. N.Y. 1997). 

Race discrimination claim under Human Rights Law, challenging events that culminated in employee’s decision to accept early 

retirement plan, was not preempted by ERISA; employee did not challenge structure of retirement plan, nor did he dispute 

execution or administration of plan. Parker v Chrysler Corp., 929 F. Supp. 162, 1996 U.S. Dist. LEXIS 8758 (S.D.N.Y. 1996), 

aff'd, 1997 U.S. App. LEXIS 6021 (2d Cir. N.Y. Mar. 27, 1997). 

Human Rights Law does not provide for liability for failure on part of employer to take investigative and remedial measures in 

response to employee’s sexual harassment complaint where it is determined that no sexual harassment occurred. Karibian v 

Columbia Univ., 930 F. Supp. 134, 1996 U.S. Dist. LEXIS 9111 (S.D.N.Y. 1996). 

Complaint stated retaliation claim under Human Rights Law where husband alleged that his employment conditions 

deteriorated following his wife’s complaints to management, and that deterioration intensified after she was discharged. 

Murphy v Cadillac Rubber & Plastics, 946 F. Supp. 1108, 1996 U.S. Dist. LEXIS 17463 (W.D.N.Y. 1996). 

Female police officer’s Exec § 296 claim is denied summarily, where she claims “retaliation for having opposed gender based 

discrimination in workplace,” because she has adduced no admissible material facts showing gender-based retaliation after 

writing of her May 1997 letter complaining of gender bias was publicized by village clerk. Davis v Carey, 63 F. Supp. 2d 361, 

1999 U.S. Dist. LEXIS 13498 (S.D.N.Y. 1999). 

Disgruntled community college worker’s retaliation claim must fail, where he was injured moving furniture but was covered by 

workers’ compensation, returned to work, and was later promoted, because he has put forth nothing more than conclusory 

allegations to suggest causal relationship between his filing of grievances and complaints and his being assigned as part of 

furniture removal crew despite his light-duty status. Bembry v Darrow, 97 F. Supp. 2d 281, 2000 U.S. Dist. LEXIS 7569 

(N.D.N.Y. 2000), aff'd, 7 Fed. Appx. 33, 2001 U.S. App. LEXIS 5091 (2d Cir. N.Y. 2001). 

Human resources vice-president cannot be held liable for “aiding and abetting” employment discrimination in violation of Exec 

§ 296(6), where complaint alleges only that she “set up” employee by asking him to come forward with information about his 

supervisor’s improprieties but then harassed him after taking over for supervisor by requiring him to observe variety of new 

and unwanted working conditions, because these changes do not constitute “adverse employment actions” as matter of law. 

Smith v AVSC Int'l, Inc., 148 F. Supp. 2d 302, 2001 U.S. Dist. LEXIS 8646 (S.D.N.Y. 2001). 
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Plaintiff argued that solely as a result of her disability she was required to remain in her residence 24 hours a day, seven days a 

week, and that this requirement was not placed on non-disabled police officers, but, as all sick or injured police officers were 

subject to the same provisions, she utterly failed to demonstrate how she in particular was adversely treated on the basis of a 

disability or other personal attribute. Capasso v Metro. Transp. Auth., 198 F. Supp. 2d 452, 2002 U.S. Dist. LEXIS 6437 

(S.D.N.Y. 2002). 

Public school teachers’ N.Y. Exec. Law § 296(1)(e) retaliation claims failed because the teachers’ contention that their requests 

for leaves of absence were denied in retaliation for protected conduct was belied by the fact that the denials issued before the 

teachers’ protected activity occurred. Pearson v Bd. of Educ., 499 F. Supp. 2d 575, 2007 U.S. Dist. LEXIS 59244 (S.D.N.Y. 

2007). 

Public school teachers’ N.Y. Exec. Law § 296(1)(e) retaliation claims failed because the teachers’ contention that their requests 

for leaves of absence were denied in retaliation for protected conduct was belied by the fact that the denials issued before the 

teachers’ protected activity occurred. Pearson v Bd. of Educ., 499 F. Supp. 2d 575, 2007 U.S. Dist. LEXIS 59244 (S.D.N.Y. 

2007). 

While there was a triable issue of fact as to whether an employee’s diabetes was a cognizable disability under the New York 

Human Rights Law, N.Y. Exec. Law § 296, an offer of accommodation by defendants, an employer and a manager, was 

reasonable as a matter of law because, while the employee produced a note saying that she needed to be able to eat at 6 p.m., 

defendants offered the employee accommodation by allowing her to eat while on the food line, and the employee did not 

produce anything to dispute the reasonableness of the accommodation. Krikelis v Vassar College, 581 F. Supp. 2d 476, 2008 

U.S. Dist. LEXIS 61543 (S.D.N.Y. 2008). 

In a female police officer’s suit against a city, its police department, and others (defendants), her claims that defendants’ acts of 

transferring her, ordering her to wear a uniform, denying other requested transfers and overtime assignments, and denying her a 

take-home vehicle failed to show gender discrimination in violation of the New York Human Rights Act, N.Y. Exec. Law § 

296, because defendants proffered legitimate, nondiscriminatory reasons for each action, and the officer failed to rebut this by 

showing that it was pretext. Lore v City of Syracuse, 583 F. Supp. 2d 345, 2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd 

in part, vacated in part, 670 F.3d 127, 2012 U.S. App. LEXIS 1954 (2d Cir. N.Y. 2012). 

Public school teacher’s New York State Human Rights Law, N.Y. Exec. Law § 296, retaliation claim met the standard of Fed. 

R. Civ. P. 8(a) where the teacher alleged that she engaged in protected activity by sending letters to the school district about age 

discrimination and that the school’s principal made an allegation of child abuse against the teacher shortly thereafter. Fordham 

v Islip Union Free Sch. Dist., 662 F. Supp. 2d 261, 2009 U.S. Dist. LEXIS 82767 (E.D.N.Y. 2009) , dismissed, 2012 U.S. Dist. 

LEXIS 111668 (E.D.N.Y. Aug. 13, 2012). 

Although the former employee established a prima facie case, he could not show a genuine factual dispute about whether 

defendants’ proffered reasons for the 2004 evaluation were merely a pretext for retaliation; the employee was unable to point to 

inconsistencies in defendants’ story, and instead relied solely on his own speculation that a director manipulated the results 

because he had to approve all employee evaluations. Kanhoye v Altana, Inc., 686 F. Supp. 2d 199, 2009 U.S. Dist. LEXIS 

112506 (E.D.N.Y. 2009). 

61.  Compensation  

Where the evidence indicated that matrons performed substantially the same duties as the male guards at a city police 

headquarters, they were entitled to equal pay from the city. Mize v State Div. of Human Rights, 38 A.D.2d 278, 328 N.Y.S.2d 

983, 1972 N.Y. App. Div. LEXIS 5293 (N.Y. App. Div. 4th Dep't 1972), aff'd in part, 31 N.Y.2d 1032, 342 N.Y.S.2d 65, 294 

N.E.2d 851, 1973 N.Y. LEXIS 1468 (N.Y. 1973), modified, 33 N.Y.2d 53, 349 N.Y.S.2d 364, 304 N.E.2d 231, 1973 N.Y. LEXIS 

1002 (N.Y. 1973). 

A board of education may compensate teachers who coach girls’ sports teams performing duties of the same nature as coaches 

of boys’ teams, but to a lesser degree, differently from the coaches of boys’ teams. State Div. of Human Rights v Syracuse City 

Teachers Asso., 66 A.D.2d 56, 412 N.Y.S.2d 711, 1979 N.Y. App. Div. LEXIS 9989 (N.Y. App. Div. 4th Dep't 1979). 
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In a proceeding initiated by a black citizen of a foreign country (charging a university with discrimination on the basis of race, 

color, and national origin), the complaint was properly dismissed where the alleged discrimination was based on length of 

appointment to the faculty on a 12-month contract, rather than a nine-month contract held by certain other faculty members, 

where all faculty members in petitioner’s department held 12-month contracts, and where petitioner received a salary 

approximately 30 percent greater than comparable faculty members holding nine-month contracts. Murapa v Kramarsky, 88 

A.D.2d 1009, 451 N.Y.S.2d 934, 1982 N.Y. App. Div. LEXIS 17420 (N.Y. App. Div. 3d Dep't 1982). 

Finding of CLS Exec § 296 violation was supported by evidence that woman performed functions of general manager but was 

paid less than male general managers, and that employer’s proffered gender-neutral explanation—lack of experience—was 

pretextual, since 2 inexperienced men had been offered general manager positions at higher pay. Classic Coach v Mercado, 280 

A.D.2d 164, 722 N.Y.S.2d 551, 2001 N.Y. App. Div. LEXIS 2571 (N.Y. App. Div. 2d Dep't) , app. denied, 97 N.Y.2d 601, 735 

N.Y.S.2d 490, 760 N.E.2d 1286, 2001 N.Y. LEXIS 3231 (N.Y. 2001). 

Employee’s racial discrimination claim based on different pay and stock options, denial of a fixed cost of living adjustment 

(COLA), and exclusion from a bonus pool failed because legitimate nondiscriminatory reasons were given as (1) the 

employee’s job grade determined the employee’s pay, stock options, and bonus pool, and (2) fixed COLAs were limited to 

those hired before a policy change. Nettles v LSG Sky Chefs, 94 A.D.3d 726, 941 N.Y.S.2d 643, 2012 N.Y. App. Div. LEXIS 

2421 (N.Y. App. Div. 2d Dep't 2012). 

In action alleging unequal pay for equal work, inference that employer acted with discriminatory intent was not supported by 

fact that male employees who performed substantially equal work under similar working conditions were paid more than 

female plaintiff, in absence of any evidence that employer paid plaintiff less because of her gender. Tomka v Seiler Corp., 66 

F.3d 1295, 1995 U.S. App. LEXIS 27612 (2d Cir. N.Y. 1995). 

Federal law preempts pilots’ age-discrimination claim brought under CLS Exec Law § 296, where pilots challenge (1) manner 

in which they were integrated into pilots’ seniority list, (2) requirement that they serve 10 years before they become eligible for 

full postretirement medical benefits, and (3) manner in which their pay is increased over 3-year period to reach parity with 

other pilots, because terms and conditions of employment sought by pilots would have potential impact on airline’s prices and 

services, and such claims are preempted by federal statute. Abdu-Brisson v Delta Air Lines, Inc., 927 F. Supp. 109, 1996 U.S. 

Dist. LEXIS 6844 (S.D.N.Y. 1996), rev'd, 128 F.3d 77, 1997 U.S. App. LEXIS 28555 (2d Cir. N.Y. 1997). 

Claims of discriminatory pay under Exec § 296 require showing of intentional discrimination. Sobol v Kidder, Peabody & Co., 

49 F. Supp. 2d 208, 1999 U.S. Dist. LEXIS 1877 (S.D.N.Y. 1999). 

Pay disparity claim of African-American administrative assistant for publisher must fail, even though she claims she took over 

research duties of white employee but received no extra pay, where she compares herself to magazine editor who provided 

editorial and research assistance to author of book and was paid $2,000 in extra compensation, because she is not similarly 

situated to white employee who was professional editor while she was administrative assistant with no experience as editor. 

Cruse v G & J United States Publ'g, 96 F. Supp. 2d 320, 2000 U.S. Dist. LEXIS 6084 (S.D.N.Y. 2000). 

Although a former employee established that her former employer paid her less than a male coworker in the same job, she 

failed to establish a violation of the New York State Human Rights Law, N.Y. Exec. Law § 296(1)(a), because there was no 

evidence that the employer’s compensation decisions were based on the employee’s gender and that she was intentionally paid 

less than her coworker because of her gender. Cox v Quick & Reilly, Inc., 401 F. Supp. 2d 203, 2005 U.S. Dist. LEXIS 28434 

(N.D.N.Y. 2005). 

Despite substantial discovery, employee one conceded that he was unable to identify a single similarly-situated, non-African-

American employee who was paid more than he and employee two failed to identify or provide evidence concerning any 

comparators that would support his claims of discriminatory compensation disparities. Wright v Eastman Kodak Co., 550 F. 

Supp. 2d 371, 2008 U.S. Dist. LEXIS 33509 (W.D.N.Y. 2008), aff'd, 328 Fed. Appx. 738, 2009 U.S. App. LEXIS 15647 (2d Cir. 

N.Y. 2009). 
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Employee’s allegations that she was not paid at the maximum rate and that she was forced to work overtime and double shifts 

all occurred prior to the statutory period; even if timely, the claim still failed as the employee did not meet her prima facie 

burden of establishing that the adverse employment action (i.e., not being paid at the maximum pay rate) gave rise to an 

inference of discrimination. Aspilaire v Wyeth Pharms., Inc., 612 F. Supp. 2d 289, 2009 U.S. Dist. LEXIS 35523 (S.D.N.Y. 

2009). 

Former employee failed to demonstrate a prima facie case of gender discrimination; his claim was based solely on his own 

testimony that an unspecified female colleague told him that she was obtaining additional compensation for gowning up, from 

which he concluded an intent to discriminate on the basis of gender. Kanhoye v Altana, Inc., 686 F. Supp. 2d 199, 2009 U.S. 

Dist. LEXIS 112506 (E.D.N.Y. 2009). 

Employee’s claim of race discrimination under N.Y. Exec. Law § 296 failed at the prima facie stage because there was no 

evidence that the employee was discriminated against when he was promoted but placed in an ungraded salary plan; this was 

true even though the employee alleged that he was not informed that the new position was not part of the municipal employer’s 

graded salary plan. Russell v County of Nassau, 696 F. Supp. 2d 213, 2010 U.S. Dist. LEXIS 14018 (E.D.N.Y. 2010). 

Employee’s claims of race discrimination under N.Y. Exec. Law § 296 failed at the prima facie stage for lack of evidence that a 

similarly-situated Caucasian coworker was higher paid; the persons to whom the employee cited as comparators were not 

similarly situated because they held higher or differing positions than the employee. Russell v County of Nassau, 696 F. Supp. 

2d 213, 2010 U.S. Dist. LEXIS 14018 (E.D.N.Y. 2010). 

Employee’s claims of race discrimination under N.Y. Exec. Law § 296 failed at the prima facie stage for lack of evidence of 

discriminatory intent because the mere fact that the employee did not receive cost of living increases in and of itself did not 

permit an inference that the reason was his race. Russell v County of Nassau, 696 F. Supp. 2d 213, 2010 U.S. Dist. LEXIS 

14018 (E.D.N.Y. 2010). 

Because the employee conceded that she received offers of overtime employment, she did not establish that she suffered an 

adverse employment action—namely, the denial of overtime opportunities based on her race, gender, or age—and thus failed to 

establish her prima facie case of discrimination regarding her denial of overtime claims. Hall v N.Y. City DOT, 701 F. Supp. 2d 

318, 2010 U.S. Dist. LEXIS 31077 (E.D.N.Y. 2010). 

62.  Failure to promote  

The Appellate Division improperly vacated an affirmance by the State Human Rights Appeal Board of an order finding that a 

school board and board of education unlawfully discriminated against two interim acting school principals employed by the 

district, one of whom was black and the other Hispanic, based on their race, where such determination was supported by 

substantial evidence consisting of statistical evidence of a pervasive pattern within the school district of removing black and 

Hispanic principals and replacing them with white principals. New York City Bd. of Education v Batista, 54 N.Y.2d 379, 446 

N.Y.S.2d 1, 430 N.E.2d 877, 1981 N.Y. LEXIS 3164 (N.Y. 1981). 

In a proceeding in which a university professor alleged that she was denied tenure on the basis of her sex and that her 

department chairman had committed certain improper acts, the complaint was properly dismissed on the basis that the 

university was not responsible for the chairman’s acts where the university did not condone the chairman’s discriminatory 

behavior but rather took affirmative action to investigate and correct it. State University of New York v State Human Rights 

Appeal Bd., 55 N.Y.2d 896, 449 N.Y.S.2d 29, 433 N.E.2d 1277, 1982 N.Y. LEXIS 3098 (N.Y. 1982). 

Substantial evidence supported determination of Commissioner of Human Rights that black female employee was victim of 

race and sex discrimination where, inter alia, employee was acknowledged to be competent, she received her first promotion 

later than white male coworker whom she had trained, employer did not formally announce second opportunity for promotion 

for which employee was qualified, and she was denied advancement twice without receiving serious consideration. 

Consolidated Edison Co. v New York State Div. of Human Rights, 77 N.Y.2d 411, 568 N.Y.S.2d 569, 570 N.E.2d 217, 1991 N.Y. 

LEXIS 363 (N.Y. 1991). 
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Substantial evidence supported determination of Commissioner of Human Rights that black female employee was victim of 

race and sex discrimination where, inter alia, employee was acknowledged to be competent, she received her first promotion 

later than white male coworker whom she had trained, employer did not formally announce second opportunity for promotion 

for which employee was qualified, and she was denied advancement twice without receiving serious consideration. 

Consolidated Edison Co. v New York State Div. of Human Rights, 77 N.Y.2d 411, 568 N.Y.S.2d 569, 570 N.E.2d 217, 1991 N.Y. 

LEXIS 363 (N.Y. 1991). 

Requirement that candidate have at least three years of experience as volunteer fireman supported finding that petitioner 

“knowingly excluded all Negroes as a class from competing for fire alarm dispatcher positions”, as a fire alarm system is 

completely automated and requires no discretion on the part of the dispatcher or any special knowledge of fire fighting 

equipment or geography of the area and only one governmental entity has a requirement of fireman experience thus requiring 

Civil Service Commission to cease and desist from setting forth such qualifications. Glen Cove Municipal Civil Service Com. v 

Glen Cove NAACP, 34 A.D.2d 956, 312 N.Y.S.2d 400, 1970 N.Y. App. Div. LEXIS 4640 (N.Y. App. Div. 2d Dep't) , app. denied,  

(N.Y. App. Div. 1970). 

The State Division of Human Rights properly found no probable cause to believe respondents engaged in the discriminatory 

practice complained of, where there was evidence in the record from which the division could reasonably conclude that the 

employer’s decision not to promote complainant was in no way based on race but rather upon an evaluation of complainant’s 

qualifications vis-a-vis the job requirements and the qualifications of other candidates. Logan v New York State Human Rights 

Appeal Bd., 86 A.D.2d 910, 448 N.Y.S.2d 259, 1982 N.Y. App. Div. LEXIS 15582 (N.Y. App. Div. 3d Dep't 1982). 

A doctor’s allegations claiming discrimination against him because of his Egyptian heritage and national origin on the part of 

the hospital in failing to promote him to the position of chief resident of the urology division, were unsubstantiated where two 

other urology residents, who were white, male, American, and Anglo-Saxon, and whose evaluation reports were higher than the 

doctor’s, were also denied appointments as chief residents on the grounds of substandard work performances. Grace v New 

York State Human Rights Appeal Bd., 87 A.D.2d 726, 449 N.Y.S.2d 339, 1982 N.Y. App. Div. LEXIS 16067 (N.Y. App. Div. 3d 

Dep't 1982). 

An order dismissing a complaint by a black Nigerian who alleged that the bank with whom he was employed had denied his 

admission to its management training program on the basis of his race was properly affirmed, where the record contained 

evidence from which the State Division of Human Rights could reasonably conclude that the bank’s decision was not actuated 

by discrimination, including evidence that employee was not placed in the management training program due to a combination 

of nondiscriminatory factors, among which were lack of openings in the program and employee’s qualifications, and the fact 

that employee became impatient and voluntarily terminated his employment. Omoragbon v Bankers Trust Co., N.A., 90 A.D.2d 

887, 456 N.Y.S.2d 853, 1982 N.Y. App. Div. LEXIS 19156 (N.Y. App. Div. 3d Dep't 1982). 

An employee of the state Workers’ Compensation Board who was denied promotion to the position of Assistant Director of the 

Research and Statistics Department in favor of a younger, less well-qualified person, and who then chose to retire, was entitled 

to an award for age discrimination based on proper considerations, including backpay commencing from the date when the 

position was available, where the evidence was overwhelming that the employee was denied promotion based on her age, 

where the employee was thus put in the horrendous position of having to work for a younger person, where the employee was 

not required to accept such an inferior position as a result of discriminatory practices and also suffer the extreme humiliation, 

mental anguish and embarrassment attendant to the position, and where any employee placed in such an untenable position had 

a right to retire; the employee was not entitled to the position sought, however, since the Workers’ Compensation Board, as a 

public employer, could not be directed by the administrative agency to make such an appointment. Further, an award of $1,000 

to compensate the employee for the humiliation, mental anguish and embarrassment of having to work for a younger person 

was inadequate and an abuse of discretion. Weiss v New York State Human Rights Appeal Bd., 102 A.D.2d 471, 477 N.Y.S.2d 

342, 1984 N.Y. App. Div. LEXIS 18808 (N.Y. App. Div. 1st Dep't 1984). 

The State Division of Human Rights properly dismissed petitioner’s complaint of an unlawful discriminatory practice based on 

age, for failure to promote him, where the record was replete with evidence, which petitioner was afforded ample opportunity 

to rebut, that it was petitioner’s substandard performance which had caused him to be passed over for promotion, that 16 of the 

49 people in the position he sought were over 50 years of age, and that 13 of those 16 employees were promoted within the last 
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four years. Sedlacek v IBM Corp., 108 A.D.2d 1029, 485 N.Y.S.2d 599, 1985 N.Y. App. Div. LEXIS 43352 (N.Y. App. Div. 3d 

Dep't 1985). 

Female deputy sheriff was not improperly passed over for appointment to position of sergeant, where uncontradicted testimony 

was that position to be filled required seargent to conduct daily announced and unannounced inspections of cell block areas to 

monitor security and sanitation conditions and, since inmates’ toilet and shower facilities are in open view to personnel walking 

by cells, it would be violation of male inmates’ right to privacy to have woman monitoring their activities, such that sex is 

“bona fide occupational qualification” within exception of CLS Exec § 296(1)(d). State Div. of Human Rights ex rel. Johnson v 

Oneida County Sheriff's Dep't, 119 A.D.2d 1006, 500 N.Y.S.2d 995, 1986 N.Y. App. Div. LEXIS 55945 (N.Y. App. Div. 4th 

Dep't 1986), aff'd, 70 N.Y.2d 974, 526 N.Y.S.2d 426, 521 N.E.2d 433, 1988 N.Y. LEXIS 79 (N.Y. 1988). 

Transit authority’s denial of promotion to employee in favor of applicant who scored below him on civil service test, based on 

employee’s significantly poorer attendance record resulting from physical illness, was not discrimination on basis of disability 

in violation of CLS Exec § 296, since employee’s illness prevented him from coming to work and thus was not disability as 

defined in CLS Exec § 292. Schmitt v Kiley, 124 A.D.2d 661, 507 N.Y.S.2d 907, 1986 N.Y. App. Div. LEXIS 61962 (N.Y. App. 

Div. 2d Dep't 1986), app. denied, 69 N.Y.2d 612, 517 N.Y.S.2d 1027, 511 N.E.2d 86, 1987 N.Y. LEXIS 16891 (N.Y. 1987). 

Law professors, of whom one was black and one female, failed to plead facts sufficient to show violation of Title VII of Civil 

Rights Act or CLS Exec § 296 based on mere fact that they were rejected for tenure while 3 white male candidates were 

granted tenure, where it was acknowledged that law school, in accordance with its mission, would probably seek out other 

minority faculty. Faculty of City University of New York Law School at Queens College v Murphy, 149 A.D.2d 315, 539 

N.Y.S.2d 367, 1989 N.Y. App. Div. LEXIS 4387 (N.Y. App. Div. 1st Dep't 1989). 

Evidence did not support Division of Human Rights’ determination that telephone company unlawfully discriminated against 

African-American employee by denying her promotion, where company established that it promoted white employee to 

Facilities Assistant position instead of complainant because complainant was not familiar with telephone company power 

equipment, while white employee was familiar with equipment, having already performed some of those job duties, and 

because white employee had 4-year college education including physics and calculus, while complainant only had 2-year 

degree and had not studied physics or calculus. New York Tel. Co. v New York State Div. of Human Rights, 222 A.D.2d 234, 

634 N.Y.S.2d 691, 1995 N.Y. App. Div. LEXIS 12729 (N.Y. App. Div. 1st Dep't 1995). 

Determination of state Division of Human Rights finding that employee of city transportation department was denied 

promotion to “gasoline roller engineer” due to racial discrimination would be annulled where employee provided no evidence 

that he had worked for 3 years—or for 2 years plus additional year of relevant experience—operating gasoline roller on full-

time paid basis, and thus division’s finding that he was qualified to operate roller at time of his application for provisional 

position was unsupported by substantial evidence. City of New York v New York State Div. of Human Rights, 225 A.D.2d 421, 

638 N.Y.S.2d 957, 1996 N.Y. App. Div. LEXIS 2800 (N.Y. App. Div. 1st Dep't 1996). 

Explanation offered by city department of transportation for its decision to investigate and ultimately reject employee’s 

application for promotion as “gasoline roller engineer”—department’s knowledge of conflict between employee’s claims of 

experience and his job duties as department employee—was not pretext for racial discrimination. City of New York v New York 

State Div. of Human Rights, 225 A.D.2d 421, 638 N.Y.S.2d 957, 1996 N.Y. App. Div. LEXIS 2800 (N.Y. App. Div. 1st Dep't 

1996). 

Commissioner of Human Rights’ inference of retaliatory motive behind acts of city department of transportation against 

employee was unfounded and would be annulled, despite employee having filed prior complaint of racial discrimination after 

he was denied promotion, where, with regard to various incidents, department provided ample evidence that denial of overtime 

was based on assessments of his qualifications and job performance, amendment of his performance evaluation was based on 2 

disciplinary incidents unknown to supervisor who drafted evaluation initially, and denial of his application for another 

promotion was based on his complete lack of qualifications for post. City of New York v New York State Div. of Human Rights, 

225 A.D.2d 421, 638 N.Y.S.2d 957, 1996 N.Y. App. Div. LEXIS 2800 (N.Y. App. Div. 1st Dep't 1996). 

Employee’s assertion that civil service promotion examination regarding operation of “gasoline roller” (highway construction 

vehicle) was conducted against him in discriminatory or retaliatory manner due to his filing of racial discrimination complaint 
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was unsupported where record established that he failed test on account of his own inabilities, including failure to reply 

correctly to questions which could be answered by simple observation of vehicle. City of New York v New York State Div. of 

Human Rights, 225 A.D.2d 421, 638 N.Y.S.2d 957, 1996 N.Y. App. Div. LEXIS 2800 (N.Y. App. Div. 1st Dep't 1996) . 

There was no merit in petitioner’s complaint of race discrimination in employment and retaliation where substantial evidence 

supported findings that candidates who received 2 higher level positions sought by petitioner were more qualified than 

petitioner, who lacked necessary qualifications, undercut his claim that his poor performance evaluations were part of 

continuing pretext disguising retaliatory motive linked to his having expressed to superiors his belief that decisions not to 

promote him were based on race, and that such motive ultimately led to his termination, and there was no other basis to disturb 

findings crediting performance evaluations and other evidence offered by employer of legitimate, nondiscriminatory reasons 

for termination. Davis v Mercado, 240 A.D.2d 163, 658 N.Y.S.2d 862, 1997 N.Y. App. Div. LEXIS 5836 (N.Y. App. Div. 1st 

Dep't 1997). 

Averments of city electrician in Article 78 proceeding stated viable claim that city and its pubic works commissioner acted 

illegally, in violation of statutory proscriptions (CLS Civ S § 107(1) and CLS Labor § 201-d(2)(a)) against making employment 

decisions on basis of employee’s political activities where he alleged that, shortly after he was directed to refrain from wearing 

campaign sticker supporting commissioner’s political opponent, and while city and commissioner knew that he continued to 

express his opposing political views on his own time, his job duties were adjusted—including reduction in responsibility—in 

way that was calculated to, and did, lead to his being denied promotion and concomitant salary increase. Richardson v City of 

Saratoga Springs, 246 A.D.2d 900, 667 N.Y.S.2d 995, 1998 N.Y. App. Div. LEXIS 524 (N.Y. App. Div. 3d Dep't 1998). 

Federal mail fraud conviction, which involved petitioner’s submission of false car service vouchers in connection with his 

employment as New York City Human Resources Administration caseworker, raised legitimate issues about his fitness for 

supervisory position, warranting dismissal of his Article 78 petition to compel city to promote him to supervisory position on 

basis that denial of promotion violated CLS Exec § 296(15). Alston v City of New York, 270 A.D.2d 3, 703 N.Y.S.2d 186, 2000 

N.Y. App. Div. LEXIS 2231 (N.Y. App. Div. 1st Dep't 2000). 

Physician failed to state a cause of action for failure to promote in violation of N.Y. Exec. Law § 296 because he did not allege 

any specific instance where the employer and the supervisors refused to promote him to a position for which he applied and for 

which he was qualified. Deshpande v TJH Med. Servs., P.C., 52 A.D.3d 648, 861 N.Y.S.2d 697, 2008 N.Y. App. Div. LEXIS 

5563 (N.Y. App. Div. 2d Dep't 2008), app. denied, 12 N.Y.3d 704, 879 N.Y.S.2d 50, 906 N.E.2d 1084, 2009 N.Y. LEXIS 293 

(N.Y. 2009), overruled in part, Webb-Weber v Community Action for Human Servs., Inc., 23 N.Y.3d 448, 992 N.Y.S.2d 163, 15 

N.E.3d 1172, 2014 N.Y. LEXIS 1049 (N.Y. 2014). 

Although a determination to allow firefighter eligibility lists to expire was made because those next in line for promotion were 

Caucasian, the Caucasian firefighters did not establish liability under N.Y. Exec. Law art. 15 by showing the absence of a 

compelling interest or that the action was not narrowly tailored to meet an allegedly compelling interest. Margerum v City of 

Buffalo, 63 A.D.3d 1574, 880 N.Y.S.2d 820, 2009 N.Y. App. Div. LEXIS 4437 (N.Y. App. Div. 4th Dep't), app. denied, 66 

A.D.3d 1502, 886 N.Y.S.2d 63, 2009 N.Y. App. Div. LEXIS 6870 (N.Y. App. Div. 4th Dep't 2009). 

Employers demonstrated, prima facie, that an employee did not suffer an adverse employment action when she was denied 

being made the “doctor in charge,” since that position was merely an administrative designation that did not confer a change in 

title or salary; the employers established the absence of a triable issue of fact as to whether their explanation for the employee’s 

negative performance evaluations was a pretext for gender discrimination. Bilitch v New York City Health & Hosps. Corp., 194 

A.D.3d 999, 148 N.Y.S.3d 238, 2021 N.Y. App. Div. LEXIS 3436 (N.Y. App. Div. 2d Dep't 2021). 

                                     

Plaintiff failed to sufficiently plead a religious discrimination claim under the Human Rights Law because plaintiff’s sweeping 

allegation was devoid of specific facts from which it reasonably could be inferred that plaintiff was denied promotion to deputy 

bureau chief due to religious discrimination. Cagino v Levine, 2021 N.Y. App. Div. LEXIS 6067 (N.Y. App. Div. 3d Dep't 2021). 
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Plaintiff failed to sufficiently plead an age discrimination claim under the Human Rights Law because the mere inquiry by 

defendants as to plaintiff’s retirement plans was— standing alone — insufficient to establish discriminatory intent. Cagino v 

Levine, 2021 N.Y. App. Div. LEXIS 6067 (N.Y. App. Div. 3d Dep't 2021). 

                                  

Retiree failed to make out a prima facie case of employment age discrimination under CLS Exec Law § 296(1)(a), where police 

sergeant’s provisional promotion to lieutenant was withdrawn when it became clear that he was in process of retirement and 

would be unavailable for service, but retiree alleged entitlement to pension benefits based on the higher grade, because 

rescission of promotion was legitimately based on his retirement. Russo v White, 775 F. Supp. 639, 1991 U.S. Dist. LEXIS 

14361 (S.D.N.Y. 1991). 

Disgruntled fire lieutenant’s Exec § 296 claim is denied summarily, where he sues consultant involved in preparation of 1994 

and 1997 civil service exams, because she was private, independent consultant and neither agent of city nor lieutenant’s 

“employer.” McMenemy v City of Rochester, 63 F. Supp. 2d 309, 1999 U.S. Dist. LEXIS 14427 (W.D.N.Y. 1999), aff'd in part, 

vacated in part, 241 F.3d 279, 2001 U.S. App. LEXIS 3243 (2d Cir. N.Y. 2001). 

Employer’s proffered reason for failing to promote 2 black employees, that white candidate was better qualified for position,  

was not pretext for race discrimination under Exec § 296 or federal law, where there was no evidence that team interview 

process was pretext for race discrimination other than employees’ vague conclusory allegations. Hines v Hillside Children's 

Ctr., 73 F. Supp. 2d 308, 1999 U.S. Dist. LEXIS 16200 (W.D.N.Y. 1999). 

African-American clerk’s race discrimination claim under Exec § 296 is denied summarily, where employer was in process of 

downsizing and consolidating its internal operations and as result only 2 promotions were made during year in question, bona 

fide promotion of African-American and proficiency promotion of white woman, because employer has articulated legitimate, 

nondiscriminatory reasons for its actions. Kent v GM Reg'l Pers. Ctr.-E. Region, 179 F. Supp. 2d 102, 2001 U.S. Dist. LEXIS 

21146 (W.D.N.Y. 2001). 

Employee offered sufficient proof that a county’s and county manager’s claims that she was not suited for an open position 

were blatantly false, sufficient to demonstrate pretext and sufficient to create factual issues regarding whether their true motive 

was discriminatory to establish a prima facie case of gender discrimination in violation of N.Y. Exec. Law § 296. Heap v 

County of Schenectady, 214 F. Supp. 2d 263, 2002 U.S. Dist. LEXIS 15143 (N.D.N.Y. 2002). 

Although the dean was personally involved in recruiting the doctor, there were no indications that he was involved in any 

discriminatory activities against the doctor. In fact the the decision to deny doctor tenure, upon which the lawsuit was based, 

was made two years after the dean left the medical school; the doctor’s discrimination claims under Title VII of the Civil 

Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., N.Y. Exec. Law § 296, and New York City, N.Y., Admin. Code § 8-107, were 

dismissed. Hirsch v Columbia Univ., 293 F. Supp. 2d 372, 2003 U.S. Dist. LEXIS 21340 (S.D.N.Y. 2003). 

Former employer was granted summary judgment on the former employee’s discrimination claims under New York state and 

New York City anti-discrimination laws. N.Y. Exec. Law § 296-1; N.Y. City Admin. Code § 8-107(1)(a), that she was denied a 

promotion in late 2000, she was denied a promotion in the summer of 2001, and she was terminated in late 2001, instead of 

promoted, where the court found that the facts suggested that the employer was very pleased with the employee’s work and was 

willing to promote her — that was, until it discovered her suspiciously excessive overtime. Ascione v Pfizer, Inc., 312 F. Supp. 

2d 572, 2004 U.S. Dist. LEXIS 5808 (S.D.N.Y. 2004), aff'd, 138 Fed. Appx. 347, 2005 U.S. App. LEXIS 13366 (2d Cir. N.Y. 

2005). 

Probation officer failed to establish a prima facie case of age discrimination based on County’s decision not to promote her to 

the position of Senior Probation Officer because she was unable to show that she was qualified for the promotion, and even 

assuming she were so qualified, the probation officer’s age discrimination claims would fail as a matter of law as she presented 

absolutely no evidence to support her claim that the County’s failure to promote her occurred under circumstances giving rise  

to an inference of age discrimination. Kearney v County of Rockland, 373 F. Supp. 2d 434, 2005 U.S. Dist. LEXIS 11956 

(S.D.N.Y. 2005), aff'd, 185 Fed. Appx. 68, 2006 U.S. App. LEXIS 14670 (2d Cir. N.Y. 2006). 
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In an action in which a former employee filed suit against her former employer alleging violations of Title VII of the Civil 

Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., the New York State Human Rights Law, N.Y. Exec. Law § 296, and the New 

York City Human Rights Law, New York City, N.Y., Admin. Code § 8-107, the employer was granted summary judgment on 

the employee’s claims that ther employer failed to promote her or rehire her because she was a woman; for all three 

employment decisions, the employer offered the legitimate, non-discriminatory reason that the decisionmakers had prior 

experience with the men they promoted, were comfortable working with them and lacked first-hand experience with the 

employee. Giannone v Deutsche Bank Sec., Inc., 392 F. Supp. 2d 576, 2005 U.S. Dist. LEXIS 20493 (S.D.N.Y. 2005). 

Where an employee claimed that an employer violated 42 U.S.C.S. § 2000e-2(a)(1) of Title VII of the Civil Rights Act of 1964, 

42 U.S.C.S. § 2000 et seq., the Civil Rights Act of 1866, 42 U.S.C.S. § 1981, and the New York State Human Rights Law, N.Y. 

Exec. Law § 296 et seq., by denying the employee’s request to have her Level 5 executive secretary position reclassified as a 

Level 6 senior executive secretary position, the employer was entitled to summary judgment on the employee’s racial 

discrimination claims because (1) the employee did not meet the criteria set forth in a union contract insofar as she did not 

directly report to a dean and (2) there was no evidence that the criteria for the Level 6 position were developed in bad faith or 

applied inconsistently. Bush v Fordham Univ., 452 F. Supp. 2d 394, 2006 U.S. Dist. LEXIS 69510 (S.D.N.Y. 2006). 

Employee one failed, in interrogatory responses, deposition testimony, or in response to the instant motion, to identify any 

position or promotion which he sought and was denied. Wright v Eastman Kodak Co., 550 F. Supp. 2d 371, 2008 U.S. Dist. 

LEXIS 33509 (W.D.N.Y. 2008), aff'd, 328 Fed. Appx. 738, 2009 U.S. App. LEXIS 15647 (2d Cir. N.Y. 2009). 

As the employee filed her claims with the Human Rights Division on February 23, 2004 and was issued a right to sue letter on 

April 30, 2004, all events taking place before May 28, 2001 were time barred for purposes of the the employee’s New York 

State failure to promote claims; however, earlier activities could be considered for the purposes of the hostile environment 

claims. Further, evidence of earlier promotion denials could constitute relevant background evidence in support of a timely 

claim and because the employee asked to be considered for a promotion, at least once during the limitations period—her last 

request made to the sheriff was on September 19, 2003—her failure to promote claims were not barred in their entirety. 

Anderson v Nassau County Dep't of Corr., 558 F. Supp. 2d 283, 2008 U.S. Dist. LEXIS 21774 (E.D.N.Y. 2008). 

Employee’s claims of race discrimination under N.Y. Exec. Law § 296 failed at the prima facie stage for lack of evidence of 

discriminatory intent where the evidence showed that in denying the employee’s request for placement in more advanced 

positions, the county human rights commission for which the employee worked relied on requisite job qualifications, which the 

employee did not possess. Russell v County of Nassau, 696 F. Supp. 2d 213, 2010 U.S. Dist. LEXIS 14018 (E.D.N.Y. 2010). 

Employee failed to satisfy her de minimis burden to establish a prima facie disparate treatment case of race, gender, or age 

discrimination based on her employer’s alleged failure to promote her to a permanent letterer position with the City of New 

York because she did not satisfy the requirements for permanent competitive appointment to the civil service letterer position 

and, as a matter of New York law, was not “qualified” for the position. Hall v N.Y. City DOT, 701 F. Supp. 2d 318, 2010 U.S. 

Dist. LEXIS 31077 (E.D.N.Y. 2010). 

Complainant’s failure to receive promotion to associate professor did not constitute unlawful retaliation for filing previous 

complaints with Division of Human Rights where he was denied promotion for having failed to meet standards contained in 

parties’ collective bargaining agreement as to any significant community activities or college service, same reasons that he was 

not promoted in preceding years. 2000 Order Comm HR No. 5-E-O-86-111682-E. 

Complainant failed to show that respondent New York City Transit Authority was motivated by race in selecting line 

mechanics for provisional appointment to fill vacancies for “line supervisor” in its maintenance department, where list of 

eligible candidates was based strictly on employment seniority, complainant was 26th applicant on eligible list, and blacks were 

included in top 25 applicants who were trained and appointed provisionally; why respondent would not “grandfather” in 

complainant after he successfully completed training, when they had discretion to do so, was beyond scope of review. 2000 

Order Comm HR No. 1D-E-R-88-132133E. 

63.  Demotion  
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Employee’s demotion from probationary assistant station supervisor to railroad clerk did not violate antidiscrimination 

proscriptions of Human Rights Law where his heart condition prevented him from engaging in excessive stair climbing or other 

types of physical exertion required by his probationary position, so that he could not perform his duties in reasonable manner; 

thus, employee was not disabled within meaning of statute and was not protected by its provisions. Miller v Ravitch, 130 

A.D.2d 579, 515 N.Y.S.2d 518, 1987 N.Y. App. Div. LEXIS 46579 (N.Y. App. Div. 2d Dep't) , app. denied, 70 N.Y.2d 610, 522 

N.Y.S.2d 110, 516 N.E.2d 1223, 1987 N.Y. LEXIS 19330 (N.Y. 1987). 

Even if reason for reduction of petitioner from rank of deputy inspector to rank of captain was police commissioner’s belief 

that petitioner had been on his job too long, it did not follow that petitioner was being discriminated against because of his age. 

Foran v Cawley, 77 Misc. 2d 809, 354 N.Y.S.2d 757, 1973 N.Y. Misc. LEXIS 1233 (N.Y. Sup. Ct. 1973). 

Demoted 60-year-old maintenance supervisor at bottling/canning facility establishes prima facie case of age discrimination in 

violation of CLS Exec Law § 296, where supervisor managed maintenance functions of plant successfully for 16 years before 

arrival of new plant manager in 1987, he was replaced by 35-year-old, and he submits evidence to effect that new manager 

wanted “new ‘blood’ for maintenance department” and complained about numbers of older men in maintenance department at 

plant, because supervisor raised triable issue as to pretextual nature of his demotion to technician for poor performance. 

Gallaway v Curtice-Burns Foods, Inc., 806 F. Supp. 28, 1992 U.S. Dist. LEXIS 20582 (W.D.N.Y. 1992). 

Assistant director’s retaliation claim under Exec § 296 is dismissed with leave to amend, where sole protected activity upon 

which she relies is memorandum to employer dated June 5, 1995 supporting her mother’s assertion of disabilities and right to 

pursue claim of discrimination based on disabilities, because she was informed of temporary transfer of which she complains 

on May 30, 1995, destroying causal nexus between alleged protected activity and adverse employment action, but possibility 

exists that protected activity in form of oral complaints regarding her mother’s treatment occurred earlier than May 30, 1995. 

Sacay v Research Found., 44 F. Supp. 2d 505, 1999 U.S. Dist. LEXIS 6324 (E.D.N.Y. 1999). 

Demoted African-American bus operator’s claim of race discrimination and retaliation in violation of Exec § 296 may proceed, 

where he has shown that he was demoted despite his qualification for job after being subjected to what he claims was hostile 

work environment and immediately after sending written complaint of harassment to employer’s vice-president, and he 

presents affidavit of union business agent that white supervisors were not demoted for making payroll errors similar to errors 

for which he was demoted, because he has made sufficient showing of discrimination and pretext to defeat summary judgment. 

Morris v CNY Centro, Inc., 99 F. Supp. 2d 241, 2000 U.S. Dist. LEXIS 8650 (N.D.N.Y. 2000). 

64.  Adverse employment action  

Employee’s discrimination claims are properly dismissed for lack of allegations sufficient to show at least one adverse 

employment action or at least one discrete act contributing to a hostile work environment within the limitations period. Belle v 

Zelmanowicz, 305 A.D.2d 272, 761 N.Y.S.2d 26, 2003 N.Y. App. Div. LEXIS 5705 (N.Y. App. Div. 1st Dep't 2003). 

Only purported acts of discrimination or retaliation alleged to have occurred within the three-year limitations period were a 

false offer of a generous retirement package intended to dissuade the employee from filing a discrimination claim, the lack of a 

pay raise, and utterance of racial epithets; those allegations, concerning the retirement offer and plaintiff’s salary, did not show 

the requisite adverse change in the employee’s employment. Belle v Zelmanowicz, 305 A.D.2d 272, 761 N.Y.S.2d 26, 2003 N.Y. 

App. Div. LEXIS 5705 (N.Y. App. Div. 1st Dep't 2003). 

Retired judge failed to allege employment discrimination under N.Y. Exec. Law § 296 with respect to his reassignment because 

he did demonstrate any adverse employment action under § 296(1)(a) as his reassignment did not involve a demotion or a 

decrease in salary among other things. Ponterio v Kaye, 25 A.D.3d 865, 808 N.Y.S.2d 439, 2006 N.Y. App. Div. LEXIS 48 (N.Y. 

App. Div. 3d Dep't), app. denied, 6 N.Y.3d 714, 816 N.Y.S.2d 750, 849 N.E.2d 973, 2006 N.Y. LEXIS 1298 (N.Y. 2006). 

University was entitled to summary judgment in a former employee’s discrimination claims because the university 

demonstrated a legitimate nondiscriminatory reason why the employee’s part-time darkroom lab manager and photography 

adjunct teaching positions were eliminated, citing budget cuts and that the duties of a full-time employee overlapped 

significantly with most of the employee’s duties as part-time lab manager, and, in turn, the employee failed to raise an 
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inference of pretext. Abe v New York Univ., 169 A.D.3d 445, 94 N.Y.S.3d 17, 2019 N.Y. App. Div. LEXIS 968 (N.Y. App. Div. 

1st Dep't 2019). 

None of the actions identified by the employee constituted a materially adverse change in the terms and conditions of 

employment under the New York State Human Rights Law, as they did not involve any demotion, decrease in salary, loss of 

privilege, diminution of responsibilities, or loss of benefits. Golston-Green v City of New York, 184 A.D.3d 24, 123 N.Y.S.3d 

656, 2020 N.Y. App. Div. LEXIS 2870 (N.Y. App. Div. 2d Dep't 2020). 

Public policy considerations were violated by an arbitrator’s finding that an openly gay librarian engaged in inappropriate 

touching when his actions, i.e. touching, whispering and standing silently next to the students, were the same as the 

heterosexual female librarian and touching students and whispering in their ear were acceptable practices to maintain order in 

the library; thus, there was no rational basis for such a finding, especially given his history of 20 years of exemplary service.  

Asch v New York City Board/Department of Educ., 927 N.Y.S.2d 836, 32 Misc. 3d 886, 2011 N.Y. Misc. LEXIS 3104 (N.Y. Sup. 

Ct. 2011), rev'd, 104 A.D.3d 415, 960 N.Y.S.2d 106, 2013 N.Y. App. Div. LEXIS 1314 (N.Y. App. Div. 1st Dep't 2013). 

Summary judgment dismissing professors’ age discrimination claims against a university should have been granted because (1) 

a professor never sought research grants or assistants that were allegedly denied, and nondiscriminatory reasons supported the 

denials that occurred as to other professors, (2) the professors were allowed to teach overload and summer courses, contrary to 

the professors’ claim, (3) the record contradicted a professor’s claimed denial of a chance to teach graduate courses, which,  in 

any event, was not an adverse employment action, under the circumstances, (4) nothing showed the professors received 

unfavorable course schedules, (5) barring a professor’s continued service as department chair was not discriminatory, as it was 

pursuant to the university’s term limits, and (6) the record did not support a professor’s retaliation claim, so nothing showed the 

professors suffered an adverse employment action. Furfero v St. John's Univ., 94 A.D.3d 695, 941 N.Y.S.2d 639, 2012 N.Y. 

App. Div. LEXIS 2408 (N.Y. App. Div. 2d Dep't 2012). 

In this NYCHRL and NYSHRL action, employer’s motion to dismiss the employee’s discrimination claim pursuant to her 

caregiver status was denied where the employee alleged that the employer made “grossly inappropriate and objectively hurtful 

statements” related to the employee’s husband’s health. Palmer v Cook, 65 Misc. 3d 374, 108 N.Y.S.3d 297, 2019 N.Y. Misc. 

LEXIS 4283 (N.Y. Sup. Ct.), dismissed in part, 64 Misc. 3d 1222(A), 117 N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4301 (N.Y. Sup. 

Ct. 2019), dismissed in part, 64 Misc. 3d 1222(A), 117 N.Y.S.3d 469, 2019 N.Y. Misc. LEXIS 4286 (N.Y. Sup. Ct. 2019). 

District court applied an incorrect standard to employees’ retaliation claims against a supervisor, as the employees were not 

required to show a meaningful change in the terms and conditions of their employment in order to establish an adverse 

employment action. The employees offered sufficient evidence to survive summary judgment as to a claim of workplace 

sabotage and as to several punitive scheduling claims, as those alleged actions could well have dissuaded a reasonable worker 

from making or supporting a charge of discrimination. Hicks v Baines, 593 F.3d 159, 2010 U.S. App. LEXIS 2146 (2d Cir. N.Y. 

2010). 

Given the jury’s finding, by a preponderance of the evidence, that the City attorney was motivated to retaliate against the 

employee because of her protected activity in making complaints of discrimination, the district court would not have been free 

to make a finding that the attorney proved by a preponderance of the evidence that he did not acted in bad faith; accordingly, 

the attorney did not establish his entitlement to qualified immunity with respect to the employee’s claim that he retaliated 

against her in violation of the New York State Human Rights Law,  N.Y. Exec. Law § 296 et seq.  Lore v City of Syracuse, 670 

F.3d 127, 2012 U.S. App. LEXIS 1954 (2d Cir. N.Y. 2012). 

Written reprimand, coupled with reduction in job responsibilities, ostracization, and prevention of teacher from chaperoning 

school trip, constituted “adverse employment action” for purposes of § 1983 and Exec § 296(6). Beattie v Guilderland Cent. 

Sch. Dist., 124 F. Supp. 2d 802, 2000 U.S. Dist. LEXIS 18269 (N.D.N.Y. 2000). 

Teacher’s retaliation claim truly faltered on the two elements of an adverse employment action and a causal connection 

between his complaints and the adverse action. His transfers to and from various schools could not be considered adverse 

because there was no showing that plaintiff lost some tangible job benefits such as compensation, terms, conditions or 
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privileges of employment. Murphy v Bd. of Educ., 273 F. Supp. 2d 292, 2003 U.S. Dist. LEXIS 12608 (W.D.N.Y. 2003), aff'd, 

106 Fed. Appx. 746, 2004 U.S. App. LEXIS 15544 (2d Cir. N.Y. 2004). 

Employer was entitled to summary judgment on an employee’s retaliation claims involving a change in job title brought 

pursuant to Title VII of Title VII of the Civil Rights Act of 1964, the New York State Human Rights Law, and 42 U.S.C.S. § 

1981 because a change in job title without any change in duties, compensation, benefits, or reporting structure was not an 

adverse employment action. Mitchell v Am. Online, 286 F. Supp. 2d 325, 2003 U.S. Dist. LEXIS 18410 (S.D.N.Y. 2003). 

Probation officer’s involuntary reassignment did not constitute an actionable adverse employment action for purposes of her 

age discrimination claims because her reassignment was not “tantamount to a demotion” as she failed to proffer any evidence 

demonstrating that her reassignment resulted in a change in her job responsibilities “so significant as to constitute a setback” to 

her career, or that her chances for promotion were in any way affected by her reassignment. Kearney v County of Rockland, 

373 F. Supp. 2d 434, 2005 U.S. Dist. LEXIS 11956 (S.D.N.Y. 2005), aff'd, 185 Fed. Appx. 68, 2006 U.S. App. LEXIS 14670 (2d 

Cir. N.Y. 2006). 

Former employee sufficiently alleged that her conditions of work were affected and that the action was within the ambit of the 

New York State Human Rights Law, N.Y, Exec. Law § 296 et seq., by claiming that the harassing and discriminatory conduct 

made her job in New York more difficult to perform. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. 

Dist. LEXIS 27088 (E.D.N.Y. 2005). 

Motion to dismiss an employee’s claim for retaliation, which was brought pursuant to violation of 42 U.S.C.S. § 2000e-3 and 

N.Y. Exec. Law § 296(1)(e), was granted for failure to state a claim for relief because: the employee’s allegations that negative 

elements of her performance review did not constitute adverse action; her allegations of diminished secretarial functions failed 

to establish that the work reductions were sufficiently adverse; and, she did not complain about the reduction in responsibilities 

for over two years, and she was not claiming that any such adverse treatment was currently being imposed. Patane v Clark, 435 

F. Supp. 2d 306, 2006 U.S. Dist. LEXIS 42581 (S.D.N.Y. 2006), aff'd in part and rev'd in part, 508 F.3d 106, 2007 U.S. App. 

LEXIS 27391 (2d Cir. N.Y. 2007). 

Employee failed to establish a prima facie retaliation case, because he has not shown a causal connection between his protected 

activities and the asserted adverse action—the employee failed to show temporal proximity since the observed rides he 

complained of did not even begin until more than four months after he filed his federal lawsuit; casting further doubt on the 

employee’s attempts to establish a causal connection was evidence of the employee’s history of job infractions and customer 

complaints. Moreover, neutral arbitrators upheld each of the two suspensions—one involving a collision with a light pole, 

among other infractions, and the other an incident where the employee closed the doors of his bus on a passenger’s neck. 

George v New York City Transit Auth., 496 F. Supp. 2d 231, 2007 U.S. Dist. LEXIS 51638 (E.D.N.Y. 2007). 

Public school teacher’s N.Y. Exec. Law § 296(1)(e) retaliation claim failed because the teacher alleged that he was retaliated 

against for assisting a coworker with filing a sexual harassment complaint against their supervisor but failed to state was form 

this retaliation took. Pearson v Bd. of Educ., 499 F. Supp. 2d 575, 2007 U.S. Dist. LEXIS 59244 (S.D.N.Y. 2007). 

In a former employee’s race discrimination lawsuit against his former employer, a state university, and several professors and 

administrators, under the New York Human Rights Law, N.Y. Exec. Law § 296, most of the employee’s claims based on 

discrete incidents failed because they did not constitute adverse employment actions, particularly the employee’s claims 

regarding the failure to appoint him to a certain committee, giving him a used computer, controlling his administrative 

assistant, requiring presentation of a complete grant package, and the initial denial of a paid research assistant and other 

administrative assistance. Whaley v City Univ. of N.Y., 555 F. Supp. 2d 381, 2008 U.S. Dist. LEXIS 35156 (S.D.N.Y. 2008). 

Although the sexually-tinged remarks directed at the employee, standing alone, would likely not withstand a motion for 

summary judgment, when they were combined with her account of disparate treatment, failure to promote, and inappropriate 

discipline, there was a triable issue of fact as to whether her treatment was severe and pervasive; inter alia, the employee 

claimed she was the target of ten sexually charged statements made by superiors and the presence of superiors, she observed 

and was subjected to more burdensome requirements for medical leave and time accounting than her male counterparts, the use 

of her county vehicle was limited whereas use was not limited for male officers, and she was never considered for a promotion 
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despite having attained the requisite two years of experience while the list created from the results of the June 2000 lieutenant’s 

exam remained active. That the employee’s claims raised a triable issue for a jury was further bolstered by the fact that both the 

alleged harassment and discrimination occurred at the hands of her superiors Anderson v Nassau County Dep't of Corr., 558 F. 

Supp. 2d 283, 2008 U.S. Dist. LEXIS 21774 (E.D.N.Y. 2008). 

Because plaintiff employee offered no evidence that he suffered any adverse employment action as a result of the negative 

evaluations, and no evidence tending to suggest that the negative evaluations were occasioned by his race, ethnic background 

or religion, he failed to make out a prima facie case of discrimination under state and local as well as federal law. Siddiqi v New 

York City Health & Hosps. Corp., 572 F. Supp. 2d 353, 2008 U.S. Dist. LEXIS 63024 (S.D.N.Y. 2008). 

In a female police officer’s suit against a city, its police department, and others, alleging gender discrimination, her claim 

regarding a transfer to the technical operations section failed to show gender discrimination in violation of the New York 

Human Rights Law, N.Y. Exec. Law 296, because the officer failed to show that the transfer resulted in a substantial reduction 

of her material employment opportunities, and thus, that it constituted an adverse employment action. Lore v City of Syracuse, 

583 F. Supp. 2d 345, 2008 U.S. Dist. LEXIS 89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 F.3d 127, 2012 U.S. App. 

LEXIS 1954 (2d Cir. N.Y. 2012). 

In a female police officer’s suit against a city, its police department, and others, alleging gender discrimination, her claim 

regarding her removal from a position as a public information officer failed to show gender discrimination in violation of the 

New York Human Rights Law, N.Y. Exec. Law 296, because the officer failed to show any reduction in responsibilities, and 

thus, that it constituted an adverse employment action. Lore v City of Syracuse, 583 F. Supp. 2d 345, 2008 U.S. Dist. LEXIS 

89484 (N.D.N.Y. 2008), aff'd in part, vacated in part, 670 F.3d 127, 2012 U.S. App. LEXIS 1954 (2d Cir. N.Y. 2012). 

Employee one claimed that the employer discriminated against her on the basis of her sex by: failing to provide her with a 

permanent bucket truck assignment and assigning an older bucket truck to her; assigning her to perform two-man jobs alone 

and instructing her co-workers not to assist her; failing to provide a women-only bathroom and reprimanding her for using 

offsite bathrooms; criticizing her work; denying her light duty work; and denying her pay for time off; however, employee one 

did not offer evidence from which a reasonable jury could find that she suffered an adverse employment action in 

circumstances giving rise to an inference of discrimination, and her disparate treatment claims all failed. Dauer v Verizon 

Communs. Inc., 613 F. Supp. 2d 446, 2009 U.S. Dist. LEXIS 21506 (S.D.N.Y. 2009), vacated, 618 F.3d 112, 2010 U.S. App. 

LEXIS 16749 (2d Cir. N.Y. 2010). 

Where a refusal to provide equipment significantly interferes with or precludes job performance, or creates unreasonably 

dangerous conditions, such conduct can constitute an adverse employment action; but where the equipment at issue is more 

desirable, but the job can be performed without it, the failure to provide the desired equipment does not constitute an adverse 

employment action. Dauer v Verizon Communs. Inc., 613 F. Supp. 2d 446, 2009 U.S. Dist. LEXIS 21506 (S.D.N.Y. 2009), 

vacated, 618 F.3d 112, 2010 U.S. App. LEXIS 16749 (2d Cir. N.Y. 2010). 

Employer’s failure to provide same-sex bathrooms is not an adverse employment action. Dauer v Verizon Communs. Inc., 613 

F. Supp. 2d 446, 2009 U.S. Dist. LEXIS 21506 (S.D.N.Y. 2009), vacated, 618 F.3d 112, 2010 U.S. App. LEXIS 16749 (2d Cir. 

N.Y. 2010). 

African-American doctor’s N.Y. Exec. Law § 296 race discrimination claims failed because a letter of reprimand that was 

issued to him by the director of the emergency physicians company for which he worked did not constitute an adverse 

employment action where (1) the letter had no impact on the doctor’s compensation, benefits, or privileges; (2) the doctor’s 

allegations that the letter “poisoned people against him” were insufficient to establish an adverse employment action because it 

was the doctor, not the director, who publicized the communications regarding the reprimand letter; and (3) there was no 

evidence that the doctor’s shifts were further decreased as a result of the reprimand letter, and instead, there was evidence  that 

the doctor had requested to work fewer shifts because he was working at two other hospitals. Lawrence v Nyack Emergency 

Physicians, P.C., 659 F. Supp. 2d 584, 2009 U.S. Dist. LEXIS 87386 (S.D.N.Y. 2009), aff'd, 389 Fed. Appx. 54, 2010 U.S. App. 

LEXIS 16636 (2d Cir. N.Y. 2010). 
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Plaintiff employee could not show adverse employment actions as to her claims for employment discrimination under Title VII 

of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., 42 U.S.C.S. § 1981, and N.Y. Exec. Law § 296(1) because the 

claims were based on alleged activities which took place after her employment had ended, including failure to provide an 

appropriate letter of recommendation and blackballing the employee with other prospective employers. Memnon v Clifford 

Chance US, LLP, 667 F. Supp. 2d 334, 2009 U.S. Dist. LEXIS 99936 (S.D.N.Y. 2009). 

In a case in which the only claims remaining before the court were a former employee’s retaliation claims under Title VII of 

the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., and the New York Human Rights Law, N.Y. Exec. Law § 290 et seq., 

and the former employer moved for summary judgment, the former employee could not establish her prima facie case, much 

less demonstrate an factual issues regarding pretext. The former employee did not allege any adverse employment action 

following her complaints to her plant manager. Hall v Parker Hannifan Corp., 824 F. Supp. 2d 464, 2009 U.S. Dist. LEXIS 

108663 (W.D.N.Y. 2009). 

Assuming that the employee experienced an adverse employment action as a result of enhanced scrutiny, she failed to present 

any admissible evidence that non-African-American male coworkers, or coworkers younger than the employee, were also not 

scrutinized, reprimanded, or written up. Thus, the employee has failed to satisfy her de minimis burden to establish a prima 

facie disparate treatment case of race, gender, or age discrimination based on her supervisors’ alleged excessive scrutiny and 

reprimands. Hall v N.Y. City DOT, 701 F. Supp. 2d 318, 2010 U.S. Dist. LEXIS 31077 (E.D.N.Y. 2010). 

Former employee’s race and national origin discrimination claims failed because a route reassignment, a written warning, and 

other alleged actions did not amount to materially adverse employment actions. Polanco v 34th St. P'ship, 724 F. Supp. 2d 420, 

2010 U.S. Dist. LEXIS 68699 (S.D.N.Y. 2010). 

In the absence of any documentary evidence showing that someone substitute taught for an employee, the employer could not 

establish, as a matter of law, that the temporary decline in the employee’s weekly pay was attributable to her having failed to 

teach a scheduled class; consequently, because the causal relation between the pay decrease and the Equal Employment 

Opportunity Commission claim was disputed, the court was unable to hold, as a matter of law, that the drop in pay was not 

retaliatory.  Butler v N.Y. Health & Racquet Club, 768 F. Supp. 2d 516, 2011 U.S. Dist. LEXIS 9629 (S.D.N.Y. 2011). 

Fifty-eight-year-old Hispanic female former employee of Puerto Rican descent failed to demonstrate discrimination under the 

New York State Human Rights Law, as none of the alleged actions, including denial of the former employee’s request for a 

hotel overnight stay, giving negative performance evaluations, “micromanaging” the former employee’s schedule, and denying 

the former employee a “work-at-home” day, qualified as adverse employment actions. Costello v New York State Nurses Ass'n, 

783 F. Supp. 2d 656, 2011 U.S. Dist. LEXIS 44211 (S.D.N.Y. 2011). 

Employee of a car service did not establish a discrimination claim under N.Y. Exec. Law § 296(15), as the service’s temporary 

suspension of the employee after a background check revealed criminal convictions did not constitute an adverse employment 

action. The suspension was justified by the need to investigate the employee’s past convictions, which was anticipated by N.Y. 

Correct. Law § 752. Fox v Commonwealth Worldwide Chauffeured Transp. of Ny, 865 F. Supp. 2d 257, 2012 U.S. Dist. LEXIS 

45675 (E.D.N.Y. 2012). 

Record contained sufficient evidence for a fact finder to conclude that there was a causal connection between the supervisor’s 

actions and the employee’s participation in protected activity; the proximity between the employee’s complaint on July 10, 

2006, and the Letter of Instruction (LOI) issuance on August 1, 2006—a matter of weeks—was plainly sufficient to satisfy this 

prong. The timing of the supervisor’s discovery of the complaint, moreover, only reinforced the connection—a mere four days 

before the LOI was issued—such a close temporal connection between the protected activity and the adverse action was 

sufficient to establish causation. Alvarado v Metro. Transp. Auth., 2012 U.S. Dist. LEXIS 48530 (S.D.N.Y. Mar. 30, 2012). 

Female employee had plausibly alleged a hostile work environment under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. 

§ 2000e et seq., and the New York Human Rights Law where her allegations regarding the pornographic snowman cartoon and 

the “bitch is back” song plausibly suggested a connection between the conduct and her gender, and the pleadings were silent as 

to whether an anti harassment policy was in place. Seale v Madison Cnty, 929 F. Supp. 2d 51, 2013 U.S. Dist. LEXIS 31284 

(N.D.N.Y. 2013), dismissed, 2015 U.S. Dist. LEXIS 24519 (N.D.N.Y. Feb. 17, 2015). 
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Female employee had not plausibly alleged discrimination, disparate treatment, or retaliation under N.Y. Exec. Law § 296 

where her change in work schedule did not alter her compensation. Seale v Madison Cnty, 929 F. Supp. 2d 51, 2013 U.S. Dist. 

LEXIS 31284 (N.D.N.Y. 2013), dismissed, 2015 U.S. Dist. LEXIS 24519 (N.D.N.Y. Feb. 17, 2015). 

Court declined to dismiss a female employee’s retaliation claim where although she had not alleged any extenuating 

circumstances in addition to the change in the level of flexibility of her work schedule, she had alleged that the flexibility of 

being able to work evenings, weekends and holidays was part of the incentives and compensation for her employment, and 

thus, it was plausible that the change of the location of her office, which eliminated that flexibility, was materially adverse to 

her. Seale v Madison Cnty, 929 F. Supp. 2d 51, 2013 U.S. Dist. LEXIS 31284 (N.D.N.Y. 2013), dismissed, 2015 U.S. Dist. 

LEXIS 24519 (N.D.N.Y. Feb. 17, 2015). 

Portion of plaintiff’s racial discrimination claims were dismissed because plaintiff’s two allegations of inaction against the 

sheriff did not amount to adverse action as case law established that inactions by management were not adverse actions. Peck v 

Cty. of Onondaga, 2021 U.S. Dist. LEXIS 157561 (N.D.N.Y. Aug. 19, 2021). 

Plaintiff’s gender discrimination in the workplace complaint was dismissed, in part, because plaintiff failed to plausibly allege 

that she was discriminated against on the basis of gender as she offered only vague and conclusory allegations; for example 

plaintiff alleged that she was subjected to conduct designed to degrade and demean her on the basis of her race, gender, 

religion, and/or protected activity. Peck v Cty. of Onondaga, 2021 U.S. Dist. LEXIS 157561 (N.D.N.Y. Aug. 19, 2021). 

65.  Slurs and insults  

Numerous inquiries by library trustee as to librarian’s race, religion and maiden name, by constant harassment of her while she 

was performing her duties, and the incorporation by him in his charges of a gratuitous, baseless, irrelevant and insulting 

statement concerning her religious sect and “language background”, notwithstanding her extensive educational background and 

vocational excellence, when examined in aggregate, evidenced a prejudicial and biased attitude and a pattern of discrimination 

which the Human Rights Law was designed to combat. State Div. of Human Rights v Gorton, 32 A.D.2d 933, 302 N.Y.S.2d 966, 

1969 N.Y. App. Div. LEXIS 3409 (N.Y. App. Div. 2d Dep't 1969). 

Use of ethnic slurs and insults by a coworker or superior without knowledge or acquiescence of employer is not an unlawful 

discriminatory practice reached by provision of Human Rights Law prohibiting discrimination in compensation, terms, 

conditions or privileges of employment because of race, creed, color or national origin. State Div. of Human Rights v 

Henderson, 49 A.D.2d 1026, 375 N.Y.S.2d 497, 1975 N.Y. App. Div. LEXIS 11383 (N.Y. App. Div. 4th Dep't 1975) . 

An isolated insult of an employee by a supervisor is insufficient proof to find that the employer discriminated because of race 

and color, without evidence that the employer condoned or ratified the use of such language. Thus, an order of the 

Commissioner of Human Rights finding that an employer had discriminated against an employee because of race and color 

would be vacated where no evidence had been presented to show that the employer permitted or condoned the racial slur used 

by the supervisor against the employee in an argument over a work assignment.  State Div. of Human Rights v GMC, Fisher 

Body Div., 78 A.D.2d 1006, 433 N.Y.S.2d 904, 1980 N.Y. App. Div. LEXIS 13783 (N.Y. App. Div. 4th Dep't 1980) , aff'd, 54 

N.Y.2d 905, 445 N.Y.S.2d 150, 429 N.E.2d 829, 1981 N.Y. LEXIS 3107 (N.Y. 1981). 

Determination that petitioner engaged in unlawful discriminatory practice in conditions of complainant’s employment was 

supported by substantial evidence where it was established that manager of store at which complainant worked frequently made 

derogatory comments about complainant’s race, including references that complainant was his “little nigger slave,” in presence 

of customers and complainant’s co-workers; compensatory award of $5,000 for mental anguish was not excessive. Broad Elm 

Auto Centers, Inc. v New York State Div. of Human Rights, 159 A.D.2d 978, 552 N.Y.S.2d 763, 1990 N.Y. App. Div. LEXIS 

3281 (N.Y. App. Div. 4th Dep't 1990). 

Commissioner of Division of Human Rights had authority to determine that petitioner engaged in discriminatory practice based 

on manager’s racial slurs, notwithstanding that complainant did not make that specific allegation in his complaint, since (1) 

elimination of discrimination in provision of basic opportunities is predominant purpose of Human Rights Law, (2) although 

complainant’s testimony regarding racial slurs was in context of charge of unlawful termination, it was also directed at 

employment relationship between parties, and (3) petitioner could not claim surprise or prejudice from testimony as manager 
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admitted making remarks on several occasions. Broad Elm Auto Centers, Inc. v New York State Div. of Human Rights, 159 

A.D.2d 978, 552 N.Y.S.2d 763, 1990 N.Y. App. Div. LEXIS 3281 (N.Y. App. Div. 4th Dep't 1990). 

Parking garage cashier’s assertion that employer’s vice-president once told her to tighten her bow tie, and that “I don’t care if it 

chokes you” would not support finding of harassment or hostile work environment where she claimed that it occurred only 

once, and she was not disciplined as result. Engstrom v Kinney Sys., 241 A.D.2d 420, 661 N.Y.S.2d 610, 1997 N.Y. App. Div. 

LEXIS 8153 (N.Y. App. Div. 1st Dep't), app. denied, 91 N.Y.2d 801, 666 N.Y.S.2d 563, 689 N.E.2d 533, 1997 N.Y. LEXIS 4149 

(N.Y. 1997). 

In an action, inter alia, to recover damages for discrimination based on sex in violation of N.Y. Exec. Law § 296, etc., there was 

no evidence that an employee’s coworker’s isolated remarks and offensive conduct were so severe or pervasive as to permeate 

the workplace and alter the conditions of the employee’s employment. The employee claimed that one of the employee’s male 

coworkers repeatedly referred to the women in the office as “soup chickens” and “peasants,” and intentionally punched the 

employee in the left breast during an argument. Thompson v Lamprecht Transp., 39 A.D.3d 846, 834 N.Y.S.2d 312, 2007 N.Y. 

App. Div. LEXIS 5167 (N.Y. App. Div. 2d Dep't 2007). 

Plaintiff’s employer and supervisor were entitled to summary judgment dismissing sexual harassment claims because plaintiff 

was unable to show that supervisor’s alleged conduct, even if true, was promoted simply because of her gender, where he made 

negative gay comments to both men and women, his boorish behavior and inappropriate social skills did not constitute 

discriminatory harassment, and his touching of plaintiff’s shoulders on “several” occasions over 10-day period in small work 

cubicle did not rise to level of sexual harassment. Baliva v State Farm Mut. Ins. Co., 186 Misc. 2d 254, 718 N.Y.S.2d 144, 2000 

N.Y. Misc. LEXIS 478 (N.Y. Sup. Ct. 2000), aff'd, 286 A.D.2d 953, 730 N.Y.S.2d 655, 2001 N.Y. App. Div. LEXIS 8896 (N.Y. 

App. Div. 4th Dep't 2001), aff'd, 286 A.D.2d 953, 730 N.Y.S.2d 920, 2001 N.Y. App. Div. LEXIS 9016 (N.Y. App. Div. 4th Dep't 

2001). 

African-American employee did not show that she was constructively discharged from her employment due to racial 

discrimination as she did not show more than a few isolated incidents or racial enmity, and the occasional racist remarks she 

alleged did not suffice, even though directed at her, because they did not constitute harassment sufficiently severe or pervasive 

to alter the conditions of employment and create an abusive working environment. Forrest v Jewish Guild for the Blind, 309 

A.D.2d 546, 765 N.Y.S.2d 326, 2003 N.Y. App. Div. LEXIS 10478 (N.Y. App. Div. 1st Dep't 2003), aff'd, 3 N.Y.3d 295, 786 

N.Y.S.2d 382, 819 N.E.2d 998, 2004 N.Y. LEXIS 3489 (N.Y. 2004). 

Supervisor’s occasional nastiness did not constitute adverse action disadvantaging former employee for purposes of retaliation 

claim under Human Rights Law. Van Zant v KLM Royal Dutch Airlines, 80 F.3d 708, 1996 U.S. App. LEXIS 5687 (2d Cir. N.Y. 

1996). 

Discrimination claim based on alleged hostile work environment was properly dismissed where sexual harassment that led to 

hostile work environment was attributable to co-employee, plaintiff complained to employer in accordance with employer’s 

procedures, and employer promptly investigated complaint and dealt with situation by reprimanding (and then terminating) 

offending co-employee. Van Zant v KLM Royal Dutch Airlines, 80 F.3d 708, 1996 U.S. App. LEXIS 5687 (2d Cir. N.Y. 1996). 

Plaintiff’s allegation that her former supervisor created hostile work environment by making sexually lewd and derogatory 

remarks about her while in her presence stated cause of action under CLS Exec § 296(6), which makes it unlawful to aid, abet, 

incite, compel or coerce doing of any acts forbidden by Human Rights Law. Storr v Anderson Sch., 919 F. Supp. 144, 1996 

U.S. Dist. LEXIS 3039 (S.D.N.Y. 1996). 

Jurisdiction over racially hostile environment claim is sustained, where assembler/tester generally claims he was reassigned to 

finishing line and ultimately discharged due to his race, and specifically alleges one incident in which co-worker called him 

“black monkey” and that racial epithets appeared regularly on bathroom walls during his employment, because allegations 

could state claim under CLS Exec Law § 296. Cooper v Xerox Corp., 994 F. Supp. 429, 1998 U.S. Dist. LEXIS 1697 (W.D.N.Y. 

1998). 
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African-American female security supervisor’s Exec § 296 claim is denied summarily, even though white male manager called 

her “black bitch” on one occasion, because inability to establish prima facie case under Title VII (42 USCS §§ 2000e et seq.) is 

fatal to her claims under state law. Khan v Abercrombie & Fitch, Inc., 35 F. Supp. 2d 272, 1999 U.S. Dist. LEXIS 3808 

(E.D.N.Y.), aff'd, 201 F.3d 431, 1999 U.S. App. LEXIS 36865 (2d Cir. N.Y. 1999). 

Puerile and tasteless memoranda, insulting to residents of Arkansas and New Jersey, that were circulated at white employee’s 

office, as well as comment made by co-worker about working with blacks were insufficient, either separately or together, to 

transform employee’s work environment into hostile work environment under Exec Law § 296. Baer v Sprint Long Distance, 

60 F. Supp. 2d 209, 1999 U.S. Dist. LEXIS 12245 (S.D.N.Y. 1999). 

Race-based hostile environment claim of Indian information technology architect is denied summarily, even though co-worker 

made 6 comments over period of 7 months that architect found offensive, because infrequency and lack of severity of alleged 

discriminatory conduct defeats claim. Kodengada v IBM, 88 F. Supp. 2d 236, 2000 U.S. Dist. LEXIS 3066 (S.D.N.Y.), aff'd, 242 

F.3d 366, 2000 U.S. App. LEXIS 36563 (2d Cir. N.Y. 2000). 

Employees of municipal park service did not aid and abet violation of Exec § 296(1)(a), and similar city code provision, where 

noose was hung where black complaining employee would see it, he was exposed to poster depicting blacks in negative 

stereotypical fashion, and fellow employee allegedly once called him “fucking nigger,” spat at him, and made obscene gesture,  

since incidents were too sporadic. McCoy v City of New York, 131 F. Supp. 2d 363, 2001 U.S. Dist. LEXIS 1534 (E.D.N.Y. 

2001). 

In a case alleging unlawful termination and hostile work environment due to age, the jury, considering the totality of the 

evidence, could and did conclude that $80,000 was a reasonable sum for a former employee’s pain and suffering caused by 

defendants, her employer and its executive director. On the evidence, the jury’s award for emotional distress did not deviate 

materially from the maximum compensation found reasonable in other similar cases, and defendants’ motion to set aside the 

verdict or for a new trial on this issue was denied. Gatti v Cmty. Action Agency of Greene County, Inc., 263 F. Supp. 2d 496, 

2003 U.S. Dist. LEXIS 8577 (N.D.N.Y. 2003), aff'd, 86 Fed. Appx. 478, 2004 U.S. App. LEXIS 2036 (2d Cir. N.Y. 2004). 

Where an employee alleged that a coworker hissed at him, made offensive comments on two occasions, licked a bagel 

suggestively, and attempted to kiss the employee, an employer was not liable for creating a hostile work environment because 

the incidents were not severe or pervasive, the coworker was not in a supervisory position over the employee, and the employer 

took appropriate remedial action by issuing a warning that stopped the unwanted behavior. Godineaux v Laguardia Airport 

Marriott Hotel, 460 F. Supp. 2d 413, 2006 U.S. Dist. LEXIS 80862 (E.D.N.Y. 2006). 

Employee did not merely suffer a few isolated incidents of name-calling, rather, he produced evidence that he was the victim of 

a persistent barrage of ethnically offensive comments that spiked following the 9/11 attacks on the World Trade Center as well 

as one serious physical assault and a reasonable jury could thus find that the employee’s working conditions were altered for 

the worse by the near-constant stream of biased rhetoric punctuated by a physical assault. The employee also showed that 

material issues of fact existed regarding whether the conduct could be imputed to his employer; given that the coworker was 

employee’s union representative and the employee complained to supervisors about the coworker’s own offensive conduct, the 

employee also raised triable issues of fact as to whether the employer provided the employee with a reasonable avenue for 

complaints. George v New York City Transit Auth., 496 F. Supp. 2d 231, 2007 U.S. Dist. LEXIS 51638 (E.D.N.Y. 2007). 

African-American doctor’s N.Y. Exec. Law § 296 race discrimination claims failed because there was no evidence that a letter 

of reprimand that was issued to him by the director of the emergency physicians company for which he worked was motivated 

by racial animus where (1) a coworker who was not disciplined with regard to the incident was not similarly situated to the 

doctor because the coworker was a recent medical school graduate and had not spoken with police or other hospital staff during 

the incident underlying the reprimand letter, which concerned a hysterical patient; and (2) the director’s alleged sporadic racial 

comments before the incident were unconnected by time or date to the reprimand letter and were thus insufficient to support a 

claim of racial discrimination. Lawrence v Nyack Emergency Physicians, P.C., 659 F. Supp. 2d 584, 2009 U.S. Dist. LEXIS 

87386 (S.D.N.Y. 2009), aff'd, 389 Fed. Appx. 54, 2010 U.S. App. LEXIS 16636 (2d Cir. N.Y. 2010). 

66.  —Interim position  
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Union had valid nondiscriminatory reason for acquiescing in employer’s removal of female from position, furnishing her with 

interim positions, and then restoring her to original position, precluding claim of gender discrimination under federal law and 

CLS Exec Law § 296, where actions were taken in response to reduction in force, in accordance with seniority and pursuant to 

collective bargaining agreement. Szarka v Reynolds Metals Co., 17 F. Supp. 2d 115, 1998 U.S. Dist. LEXIS 13426 (N.D.N.Y. 

1998). 

Requiring black deputy to bring in doctor’s excuse for taking one sick day from work in violation of union contract, attempting 

to dock his pay, and asking him to leave did not amount to adverse employment actions as required to establish racial 

discrimination claim under Exec § 296. Brown v Middaugh, 41 F. Supp. 2d 172, 1999 U.S. Dist. LEXIS 2225 (N.D.N.Y. 1999). 

County police commissioner and county executive were entitled to qualified immunity from liability under Exec § 296 arising 

from their involvement in adoption and implementation of affirmative action program for county police department, absent 

evidence that decisions to formulate and implement program were not discretionary or that officials acted in bad faith. Hiller v 

County of Suffolk, 81 F. Supp. 2d 420, 2000 U.S. Dist. LEXIS 743 (E.D.N.Y. 2000). 

III.  Housing Discrimination  

67.  In general  

Application for enforcement of order establishing discriminatory practices with relation to housing was premature where there 

was no evidence of noncompliance with said order. Castelluzzo v State Human Rights Appeal Board, 41 A.D.2d 1015, 343 

N.Y.S.2d 718, 1973 N.Y. App. Div. LEXIS 4437 (N.Y. App. Div. 4th Dep't 1973). 

Action to recover damages for unlawful discriminatory practices in housing was properly dismissed as to plaintiffs who were 

employees of antidiscrimination organization and who had visited defendants’ apartment building only as “testers” under 

pretense of being prospective tenants after others had reportedly been denied accommodations there because of race, since 

testers conceded that they did not wish to rent apartment and had acted only on behalf of others. Dunn v Fishbein, 123 A.D.2d 

659, 507 N.Y.S.2d 29, 1986 N.Y. App. Div. LEXIS 60809 (N.Y. App. Div. 2d Dep't 1986). 

Jury verdict for defendants in action for housing discrimination based on sexual orientation was supported by evidence that 

board of directors had valid reasons for not approving plaintiff’s housing application, including his admittedly false answers on 

his application form, his persistent tardiness in paying rent to his present landlord, and his lack of any apparent assets, where 

plaintiff did not show that those reasons were pretext for discrimination. Fine v Berman, 238 A.D.2d 220, 657 N.Y.S.2d 6, 1997 

N.Y. App. Div. LEXIS 4080 (N.Y. App. Div. 1st Dep't 1997). 

Plaintiffs’ housing discrimination claims under 42 USCS §§ 1981 or 3604, and CLS Civ R § 40-c and CLS Exec § 296, were 

properly dismissed where property was sold to other bidders on terms more favorable to defendants than those then being 

offered by plaintiffs. Rice v Buie, 259 A.D.2d 360, 687 N.Y.S.2d 52, 1999 N.Y. App. Div. LEXIS 2813 (N.Y. App. Div. 1st Dep't 

1999). 

University’s written policy, allowing medical students to live in its housing with fellow students or with their spouses and 

dependent children, did not discriminate against plaintiffs, unmarried women who were denied permission to live with their life 

partners in such housing, on basis of marital status in violation of state and city human rights laws (CLS Exec § 296(2-a), 

(5)(a)(1); NYC Admin Code §§ 8-107(5) and 8-130); further, university’s policy did not have disparate impact on homosexuals 

since it had same impact on non-married, heterosexual medical students as it had on non-married, homosexual medical 

students. Levin v Yeshiva Univ., 272 A.D.2d 158, 709 N.Y.S.2d 392, 2000 N.Y. App. Div. LEXIS 5398 (N.Y. App. Div. 1st Dep't 

2000), aff'd in part, modified, 96 N.Y.2d 484, 730 N.Y.S.2d 15, 754 N.E.2d 1099, 2001 N.Y. LEXIS 2016 (N.Y. 2001). 

Attorney general was entitled to a permanent injunction prohibiting the landlord from violating West Seneca Fair Housing 

Code § 71-3 (A) because the landlord had engaged in discrimination based on a person’s source of income by refusing to 

accept housing vouchers under § 8 of the United States Housing Act of 1937. Section 8 vouchers constituted a “source of 

income” because they were a recurrent benefit, measured in terms of money, that constituted financial gain to the recipient. 

People v Ivybrooke Equity Enters., LLC, 175 A.D.3d 1000, 107 N.Y.S.3d 248, 2019 N.Y. App. Div. LEXIS 6345 (N.Y. App. Div. 

4th Dep't 2019). 
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Nothing in this and the two next succeeding sections states or indicates an intent to reserve to the state exclusive power over 

discrimination in housing which would preclude local legislation in that field not inconsistent with state laws. New York v 

Claflington, Inc., 40 Misc. 2d 547, 243 N.Y.S.2d 437, 1963 N.Y. Misc. LEXIS 1934 (N.Y. Sup. Ct. 1963). 

By its enactment of General Municipal Law § 239-s giving New York City concurrent jurisdiction with the State Commission 

for Human Rights with respect to discrimination in housing, the legislature conclusively demonstrated its intention not to grant 

exclusive jurisdiction to the state in the matters of discrimination in housing. Feigenblum v Commission on Human Rights, 53 

Misc. 2d 360, 278 N.Y.S.2d 652, 1967 N.Y. Misc. LEXIS 1658 (N.Y. Sup. Ct. 1967). 

Provision in order of commission for human rights restraining discrimination in rental of housing accommodations, land or 

commercial space subject to the law against discrimination would be deleted insofar as it applied to land and commercial space 

where hearing upon which such order was based since involved no property of such nature. New York State Com. for Human 

Rights v E. Landau Industries, Inc., 57 Misc. 2d 918, 293 N.Y.S.2d 917, 1968 N.Y. Misc. LEXIS 1200 (N.Y. Sup. Ct. 1968) . 

University’s housing policy, which required proof of marriage in order for nonstudent spouses to reside in apartments, did no t 

violate provisions of state and city Human Rights Law prohibiting discrimination on basis of marital status, notwithstanding 

alleged disparate impact on homosexuals who (unlike heterosexual couples) are not allowed to marry their same-sex partners. 

Levin v Yeshiva Univ., 180 Misc. 2d 829, 691 N.Y.S.2d 280, 1999 N.Y. Misc. LEXIS 205 (N.Y. Sup. Ct. 1999). 

Likelihood of success of a housing applicant’s fair housing claims under the New York State’s and City’s Human Rights Laws 

(N.Y. Exec. Law § 296 et seq.; New York City, N.Y., Admin. Code § 8-101 et seq.) is the same as the analysis of his claim under 

the Fair Housing Act, 42 U.S.C.S. § 3601 et seq., as, like the Fair Housing Act, New York State’s and City’s Human Rights 

Laws expressly prohibit an owner of a housing accommodation to make any record or inquiry in connection with the 

prospective purchase, rental or lease of such a housing accommodation which expresses, directly, or indirectly, any limitation, 

specification, or discrimination as to disability (N.Y. Exec. Law § 296(5)(a)(3); New York City, N.Y., Admin. Code § 8-

107(5)(a)(3)). Hirschmann v Hassapoyannes, 811 N.Y.S.2d 870, 11 Misc. 3d 265, 234 N.Y.L.J. 114, 2005 N.Y. Misc. LEXIS 

2748 (N.Y. Sup. Ct. 2005). 

While this section makes it an unlawful discriminatory practice to refuse to rent accommodations in multiple dwellings to any 

person because of race, creed, color or national origin, it gives no specific remedy to a person so discriminated against and he 

can accordingly seek redress only through the existing procedures contained in this article of the Executive Law. Redd v Zier, 

229 N.Y.S.2d 582, 1962 N.Y. Misc. LEXIS 4175 (N.Y. Sup. Ct. 1962). 

In a N.Y. Exec. Law § 296 action, defendants’ policy with respect to combining incomes to meet minimum financial 

qualifications for housing eligibility did not constitute discrimination based on marital status. Rather, defendants’ policy was 

based on the absence of a marital relationship between plaintiffs, which was not unlawful discrimination. Heard v Stratford I 

Ltd. Partnership, 27 A.D.3d 1152, 811 N.Y.S.2d 841, 2006 N.Y. App. Div. LEXIS 3263 (N.Y. App. Div. 4th Dep't 2006) . 

Claim of sexual harassment states cause of action under state fair housing law, where state courts have recognized cause of 

action for sexual harassment under employment discrimination laws, and where employment discrimination laws and fair 

housing law are both part of overall scheme. New York by Abrams v Merlino, 694 F. Supp. 1101, 1988 U.S. Dist. LEXIS 10461 

(S.D.N.Y. 1988). 

Tenant’s claims that a property rental agency violated N.Y. Exec. Law § 296 by failing to install ramps or widen doorways so as 

to accommodate the tenant’s wheelchair-bound daughter failed because the agency was not obligated to undertake wholly new 

construction or to modify existing facilities. Reyes v Fairfield Props., 661 F. Supp. 2d 249, 2009 U.S. Dist. LEXIS 88328 

(E.D.N.Y. 2009). 

Tenant’s claims that a property rental agency violated N.Y. Exec. Law § 296 by allowing the parking lot of the apartment 

complex to fall into disrepair and by refusing to allow the tenant a parking spot that was easily accessible to the tenant’s 

wheelchair-bound minor daughter, were viable because such accommodations were considered reasonable and did not involve 

renovation or construction. Reyes v Fairfield Props., 661 F. Supp. 2d 249, 2009 U.S. Dist. LEXIS 88328 (E.D.N.Y. 2009). 

68.  Constitutionality issues  
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Provisions of Executive Law Article 15 are constitutional insofar as they authorize Human Rights Commission to effectuate 

state policy against discrimination in private housing. State Com. for Human Rights v Kennelly, 30 A.D.2d 310, 291 N.Y.S.2d 

686, 1968 N.Y. App. Div. LEXIS 3427 (N.Y. App. Div. 2d Dep't), aff'd, 23 N.Y.2d 722, 296 N.Y.S.2d 367, 244 N.E.2d 58, 1968 

N.Y. LEXIS 992 (N.Y. 1968). 

Provisions of Executive Law Article 15 held constitutional insofar as they authorize Human Rights Commission to effectuate 

state policy against discrimination in private housing. State Com. for Human Rights v Kennelly, 30 A.D.2d 310, 291 N.Y.S.2d 

686, 1968 N.Y. App. Div. LEXIS 3427 (N.Y. App. Div. 2d Dep't), aff'd, 23 N.Y.2d 722, 296 N.Y.S.2d 367, 244 N.E.2d 58, 1968 

N.Y. LEXIS 992 (N.Y. 1968). 

The statutory exemptions of owner-occupied, two-family houses from the application of the statute prohibiting discrimination 

in the rental of dwellings is constitutional. Berback v Mangum, 59 Misc. 2d 41, 297 N.Y.S.2d 853, 1969 N.Y. Misc. LEXIS 1741 

(N.Y. Sup. Ct.), aff'd, 33 A.D.2d 655, 306 N.Y.S.2d 671, 1969 N.Y. App. Div. LEXIS 5650 (N.Y. App. Div. 4th Dep't 1969). 

Even if § 296(5) of the Executive Law is unconstitutional, this fact alone would not serve to expand the jurisdiction of the 

Commission of Human Rights to previously exempted property, since the Legislature might well determine these cases are 

outside the Commission’s jurisdiction leaving them for private disposition in suits pursuant to USCS § 1982 of Title 42. 

Richards v Mangum, 60 Misc. 2d 410, 303 N.Y.S.2d 320, 1969 N.Y. Misc. LEXIS 1370 (N.Y. Sup. Ct. 1969) , rev'd, 35 A.D.2d 

124, 314 N.Y.S.2d 512, 1970 N.Y. App. Div. LEXIS 3884 (N.Y. App. Div. 4th Dep't 1970). 

Tenants of Harlem apartment complex, members of board of directors of tenants’ association, and real estate developer whose 

bid to purchase complex was rejected by plaintiffs could not be held liable under Human Rights Law, CLS Exec § 296, for 

activities which included sending of letters to potential purchasers and issuing of newsletters expressing their views against sale 

of complex to white purchaser, since all such activities were constitutionally protected under of freedoms of speech, assembly 

and association. Delano Village Cos. v Orridge, 147 Misc. 2d 302, 553 N.Y.S.2d 938, 1990 N.Y. Misc. LEXIS 125 (N.Y. Sup. Ct. 

1990). 

State and its agencies, which negotiated lease for residence to provide housing for developmentally disabled persons and 

decided which individuals to place there, violated due process and equal protection rights of actual occupants of residence by 

failing to notify them of summary holdover proceeding involving residence. DiScala v Facilities Dev. Corp., 180 Misc. 2d 355, 

691 N.Y.S.2d 229, 1998 N.Y. Misc. LEXIS 689 (N.Y. Civ. Ct. 1998). 

69.  Leases, generally  

The trial court improperly dismissed a holdover proceeding brought by a landlord to evict a tenant for allegedly violating her 

lease by allowing a person not a tenant and not part of her immediate family to occupy the apartment with her, where in 

seeking to enforce the restrictive covenant, the landlord did not discriminate against the tenant on the basis of marital status in 

violation of Exec Law § 296 or the applicable city human rights law, in that the applicability of the restriction did not depend 

on the tenant’s marital status, but would apply whether the additional resident was male or female. Hudson View Properties v 

Weiss, 59 N.Y.2d 733, 463 N.Y.S.2d 428, 450 N.E.2d 234, 1983 N.Y. LEXIS 3090 (N.Y. 1983). 

Where Special Term modified an order of the State Commission on Human Rights by deleting a paragraph requiring certain 

apartment owners to maintain records for one year showing the number of apartments rented, the number unrented, and as to 

each vacant apartment the number of rooms, required rental, and names and addresses of accepted and rejected applicants with 

reasons for rejection, such paragraph was reinstated as being reasonably related to the unlawful act which such owners were 

found to have committed and as not imposing undue hardship upon them. Kindt v State Com. for Human Rights, 23 A.D.2d 

809, 258 N.Y.S.2d 250, 1965 N.Y. App. Div. LEXIS 4484 (N.Y. App. Div. 4th Dep't), aff'd, 16 N.Y.2d 1001, 265 N.Y.S.2d 662, 

212 N.E.2d 898, 1965 N.Y. LEXIS 1001 (N.Y. 1965). 

Sufficient evidence supported determination by New York City Commission on Human Rights that sublessor was guilty of 

discrimination where he had terminated dentist’s sublease on ground that dentist provided treatment to persons who were ill 

with AIDS. Barton v New York City Com. on Human Rights, 151 A.D.2d 258, 542 N.Y.S.2d 176, 1989 N.Y. App. Div. LEXIS 

7353 (N.Y. App. Div. 1st Dep't 1989). 
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Landlord’s refusal to rent apartment to cohabiting couple was not unlawful discrimination on basis of “marital status” under 

CLS Exec § 296(5)(a); although landlords are prohibited from discriminating against persons because they are unmarried, 

landlords may discriminate against persons, married or unmarried, who wish to cohabit with nonspouse. Hoy v Mercado, 266 

A.D.2d 803, 698 N.Y.S.2d 384, 1999 N.Y. App. Div. LEXIS 11920 (N.Y. App. Div. 4th Dep't 1999). 

Based on evidence of a tenant’s significant limitations on major life activities and interacting with others, he was disabled 

within the meaning of the Fair Housing Act and the New York Human Rights Act and established that he was entitled to an 

emotional support dog in his dog restricted apartment complex under both Acts. Hollandale Apts. & Health Club, LLC v 

Bonesteel, 173 A.D.3d 55, 100 N.Y.S.3d 711, 2019 N.Y. App. Div. LEXIS 3703 (N.Y. App. Div. 3d Dep't 2019). 

There is nothing illegal in a landlord discriminating against lawyers as a group, or trying to keep out of his building intelligent 

persons, aware of their rights, who may give him trouble in the future, or rejecting any prospective tenant because of his or her 

failure to meet standards of acceptability other than standards which section 296 (subd 5) of the Human Rights Law (Executive 

Law, art 15) prohibits him from using. Kramarsky v Stahl Management, 92 Misc. 2d 1030, 401 N.Y.S.2d 943, 1977 N.Y. Misc. 

LEXIS 2630 (N.Y. Sup. Ct. 1977). 

In addition to prohibiting a landowner or other person from refusing to sell, rent, or lease housing accommodations on a 

discriminatory basis, Exec Law § 296 prohibits a landowner from failing to renew a lease or serving a “notice to cure” for a 

discriminatory reason after a lease has been signed and, accordingly an unmarried couple who began living together after the 

commencement of a one-year lease would be granted a preliminary injunction restraining a landlord from evicting them under a 

clause in the lease which provided that “only a party signing this lease and the spouse and children of that party may use the 

apartment”; furthermore, the landlord would not be allowed to use a possible technical violation by the couple of the 

overcrowding provision of the city’s Code which did not provide for enforcement of its terms by private persons, to circumvent 

the purpose of human rights legislation prohibiting discrimination based on marital status. Munroe v 344 East 76th Realty 

Corp., 113 Misc. 2d 155, 448 N.Y.S.2d 388, 1982 N.Y. Misc. LEXIS 3262 (N.Y. Sup. Ct. 1982). 

In a holdover proceeding against respondent, who resided for 3 years in the apartment in question with her lover who was the 

only signatory on the lease, respondent would be entitled to remain in possession after the signatory tenant moved out and the 

proceeding would be dismissed, notwithstanding that the signatory tenant violated a substantial obligation of the tenancy in 

permitting the apartment to be occupied by persons other than his immediate family, since it is unlawful for a landlord to seek 

to evict someone in possession solely on the basis that she was not married to the signatory tenant under Exec Law § 296, 

which proscribes discrimination in housing on the basis of marital status, in that had the respondent been married to the 

signatory tenant she would have been allowed to remain in the apartment even if they subsequently became separated and she 

had not signed the lease. Yorkshire House Associates v Lulkin, 114 Misc. 2d 40, 450 N.Y.S.2d 962, 1982 N.Y. Misc. LEXIS 3431 

(N.Y. Civ. Ct. 1982). 

A “singles only” provision in a residential lease, restricting occupancy of an apartment to only one named tenant, would be 

violative of public policy of the State of New York as expressed by Exec Law § 296, where the arbitrary enforcement of the 

“singles only” restriction in such lease would, if the tenant married or chose a life-style with a man without benefit of marriage, 

subsequent to the inception of the lease term, constitute marital discrimination. Leonedas Realty Corp. v Brodowsky, 115 Misc. 

2d 88, 454 N.Y.S.2d 183, 1982 N.Y. Misc. LEXIS 3635 (N.Y. Civ. Ct. 1982). 

Discrimination in leasing of commercial space, in violation of New York City Administrative Code and Human Rights Law, is 

affirmative defense to summary holdover proceeding, although discriminatory motive is hard to prove and easy to allege 

without any factual basis; state may not judicially enforce landlord’s bigotry. Elisau Estates v Schrager, 136 Misc. 2d 289, 518 

N.Y.S.2d 712, 1987 N.Y. Misc. LEXIS 2426 (N.Y. Civ. Ct. 1987). 

Nonprofit hospital’s staff housing lease agreements, which provided for termination of employment and ancillary housing 

tenancy “without cause,” would not be enforced in holdover summary proceedings if tenants were terminated because of their 

prior revelation of disability due to AIDS, in violation of NYC Admin Code § 8-108 and CLS Exec § 292(21). New York 

Infirmary - Beekman Downtown Hosp. v Sarris, 154 Misc. 2d 798, 588 N.Y.S.2d 748, 1992 N.Y. Misc. LEXIS 393 (N.Y. Civ. Ct. 

1992). 
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Religious organization, which operated residence for young single working women between ages of 18 and 45 for period not to 

exceed 4 years, was not barred from enforcing 4-year residency restriction since (1) restriction was permissible to further 

organization’s mission to provide safe haven for women of limited means embarking on new life in city, and (2) although 

organization had not enforced restriction in past, application forms signed by plaintiffs clearly stated that condition of 

admission was that length of stay would not exceed 4 years. Priolo v Saint Mary's Home for Working Girls, 157 Misc. 2d 494, 

597 N.Y.S.2d 890, 1993 N.Y. Misc. LEXIS 144 (N.Y. Sup. Ct. 1993), modified, aff'd, 207 A.D.2d 664, 616 N.Y.S.2d 36, 1994 

N.Y. App. Div. LEXIS 8646 (N.Y. App. Div. 1st Dep't 1994). 

As the principles of Title VIII of the Civil Rights Act of 1964, the federal Fair Housing Act, specifically 42 U.S.C.S. § 3604(b), 

applied under N.Y. Exec. Law § 296(5)(a)(2), and a landlord engaged in a course of unwelcome, sexually-offensive behavior 

against a tenant, the New York State Division of Human Rights’ petition pursuant to N.Y. Exec. Law § 298, seeking to enforce 

an award against the landlord was granted. Matter of State Div. of Human Rights v Stoute, 36 A.D.3d 257, 826 N.Y.S.2d 122, 

2006 N.Y. App. Div. LEXIS 14350 (N.Y. App. Div. 2d Dep't 2006). 

Offer of $6,000 per month renewal lease to operator of small grocery store in New York City was within realm of commercial 

reasonableness and thus economically rather than racially motivated; accordingly, New York Human Rights Law was 

inapplicable to action. In re Owens, 30 B.R. 399, 1983 Bankr. LEXIS 6043 (Bankr. S.D.N.Y. 1983). 

Evidence that landlord denied sublease application because of proposed subtenant’s race supported conclusions that legitimate, 

nondiscriminatory reason was pretext for housing discrimination and that landlord retaliated against tenant for supporting 

subtenants, for purpose of claim under CLS Exec Law § 296. Broome v Biondi, 17 F. Supp. 2d 211, 1997 U.S. Dist. LEXIS 

17349 (S.D.N.Y. 1997). 

70.  —Rent control; stabilization  

Division of Human Rights acted arbitrarily and capriciously in dismissing complaint of retiree who had filed waiting-list 

application for rent-stabilized apartment and who claimed landlord (1) was discriminating against him based on his age, (2) had 

raised his waiting-list number, and (3) was “warehousing” apartments and not renting to senior citizens in preparation for 

impending cooperative conversion plan, since division’s investigation was inadequate and abbreviated in that after landlord 

denied allegations without any detail and failed to deliver division-requested roster of senior citizen tenants, division made “no 

probable cause” determination and dismissed retiree’s complaint instead of investigating further. Flinker v State Div. of Human 

Rights, 123 A.D.2d 578, 507 N.Y.S.2d 12, 1986 N.Y. App. Div. LEXIS 60719 (N.Y. App. Div. 1st Dep't 1986) . 

A landlord would be awarded judgment of possession of a rent-stablized apartment, where a male tenant, who had been living 

with an unrelated male friend under a lease which restricted the use of the apartment to the tenant’s “immediate family”, would 

be in violation of a substantial obligation of the lease; but issuance of a warrant would be stayed on condition that the tenant’s 

friend vacate the premises within 20 days. Evangelista Associates v Bland, 117 Misc. 2d 558, 458 N.Y.S.2d 996, 1983 N.Y. 

Misc. LEXIS 3184 (N.Y. Civ. Ct. 1983). 

Because New York’s disparate treatment of heterosexual and same-sex couples did not violate the due process or equal 

protection provisions of N.Y. Const. art. I, §§ 6, 11, and because a tenant and the tenant’s same-sex partner were not spouses 

under N.Y. Comp. Codes R. & Regs. tit. 9, § 2522.5(g)(1), the Division of Housing and Community Renewal could rationally 

and lawfully treat them differently than a married couple seeking joint tenancy rights under N.Y. Exec. Law § 296(5)(a) and 

New York City, N.Y., Admin. Code § 8-107(5)(a); therefore, the tenant’s petition to compel the division to add the partner to a 

rent-stabilized lease was dismissed for failing to state a claim upon which relief could be granted. Zagrosik v New York State 

Div. of Hous. & Cmty. Renewal, 817 N.Y.S.2d 486, 12 Misc. 3d 1076, 2006 N.Y. Misc. LEXIS 1503 (N.Y. Sup. Ct. 2006) . 

71.  —Racial discrimination  

There is sufficient evidence in the record to support the findings of the Commissioner of the Division of Human Rights that 

petitioner, in violation of section 296 (subd 5, par [a], cl [1]) of the Human Rights Law, had discriminated against claimant 

because of his race and color, by refusing to consider him as a prospective tenant for an available apartment, where established 

facts included the vacancy of the apartment, its preparations for and readiness for rental, the failure to notify the superintendent 
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that the apartment was not to be shown, the communication that it was available at a specified rental, the meeting with the 

superintendent at the apartment site for the purpose of exhibition, his concern about the key upon seeing the Black prospect, his 

inquiries of the prospect as to whether the unit did in fact please when the prospect had already indicated enthusiastic 

acceptance, the failure to halt the prospect’s departure to the bank to secure the down payment, the extended wait outside the 

superintendent’s door upon return, the proffered excuse that the apartment was in litigation when in fact it was not and 

reasonably would not be, the failure to show another vacant apartment of similar size, the lack of proof of any suggestion by 

the managing agent that such other vacancy existed, the failure to obtain normal background particulars concerning the 

prospect, the subsequent lease for the same rental, and the dearth of Black tenants in the building; moreover, in view of the 

strong statutory policy to be effected, the award of compensatory damages should not be disturbed. 300 Gramatan Ave. 

Associates v State Div. of Human Rights, 45 N.Y.2d 176, 408 N.Y.S.2d 54, 379 N.E.2d 1183, 1978 N.Y. LEXIS 2107 (N.Y. 

1978). 

Misrepresentation as to the availability of apartments based upon color and racial identity constitutes an unlawful 

discriminatory practice under this section and is prohibited. Diona v Lomenzo, 26 A.D.2d 473, 275 N.Y.S.2d 663, 1966 N.Y. 

App. Div. LEXIS 2849 (N.Y. App. Div. 1st Dep't 1966). 

Order of State Division of Human Rights finding that landlord had improperly denied housing on basis of applicant’s race 

violated state’s public policy to insure every individual an equal opportunity for housing insofar as said order required landlord 

to consider applicants referred by State Division of Human Rights without regard to any waiting list of other applicants. State 

Div. of Human Rights v Jakoblew, 41 A.D.2d 889, 343 N.Y.S.2d 141, 1973 N.Y. App. Div. LEXIS 4732 (N.Y. App. Div. 4th Dep't 

1973). 

Record supported determination by Commissioner of Human Rights that petitioner violated Human Rights Law, CLS Exec Art 

15, by refusing to rent apartment to caucasian respondent because her 2 sons were black, where petitioner, earlier receptive to 

renting apartment, arranged second meeting so that she could meet children, and expressed reluctance to rent only after such 

meeting. Moore v State Div. of Human Rights, 154 A.D.2d 823, 546 N.Y.S.2d 487, 1989 N.Y. App. Div. LEXIS 12709 (N.Y. App. 

Div. 3d Dep't 1989). 

Determination by Division of Human Rights that landlord had discriminated against complainant by refusing to rent apartment 

to her by reason of her race was supported by evidence that (1) when complainant contacted landlord about apartment, she told 

him that she was black and he avoided talking with her, and subsequently told her that apartment was not available, (2) when 

complainant’s sister called by telephone about apartment, she was told it was available but when she inquired in person she was 

told that it was not available, and (3) when complainant’s sister asked co-worker to inquire about apartment, she was told it was 

available. Szpilzinger v New York State Div. of Human Rights, 160 A.D.2d 196, 554 N.Y.S.2d 4, 1990 N.Y. App. Div. LEXIS 

3680 (N.Y. App. Div. 1st Dep't), app. denied, 76 N.Y.2d 707, 560 N.Y.S.2d 989, 561 N.E.2d 889, 1990 N.Y. LEXIS 3041 (N.Y. 

1990). 

Court annulled Division of Human Rights’ determination that respondent unlawfully discriminated in rental of available 

housing on basis of race and color, where respondent contended that it did not rent townhouse to complainant because it was 

unaware of her offer and because it intended to sell townhouse and would rent it only as “a last resort,” no employee of 

respondent ever met complainant, there was no evidence that respondent knew that she was black, and there was no evidence 

that respondent entertained any offers from other persons interested only in renting. State Div. of Human Rights v RHS Mgmt. 

Corp., 270 A.D.2d 426, 707 N.Y.S.2d 123, 2000 N.Y. App. Div. LEXIS 4242 (N.Y. App. Div. 2d Dep't 2000) . 

A refusal to rent a room in a hotel to a Negro and his white wife constituted racial discrimination against both, and the 

corporation owning the hotel was liable for the acts of its desk clerk where it did not show that instructions had been given to 

the clerk not to discriminate racially. Hobson v York Studios, Inc., 145 N.Y.S.2d 162, 208 Misc. 888, 1955 N.Y. Misc. LEXIS 

3300 (N.Y. Mun. Ct. 1955). 

Subdivision 5 of this section, added in 1961, extending the discrimination ban to private multiple dwellings, etc., did not 

become effective until April 11, 1961, and was accordingly inapplicable to a 1955 refusal of accommodations to a Negro 

woman in a private apartment development outside New York City. Kates v Lefkowitz, 28 Misc. 2d 210, 216 N.Y.S.2d 1014, 

1961 N.Y. Misc. LEXIS 2714 (N.Y. Sup. Ct. 1961). 
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The amendment of this article, effective July 1, 1955, banning discrimination in renting housing accommodations, extended 

only to “publicly-assisted housing accommodations” and would not sustain jurisdiction of the Estate Commission Against 

Discrimination to investigate a complaint by a Negro of refusal to rent her a vacant apartment in a private apartment building. 

Kates v Lefkowitz, 28 Misc. 2d 210, 216 N.Y.S.2d 1014, 1961 N.Y. Misc. LEXIS 2714 (N.Y. Sup. Ct. 1961). 

Evidence by a complainant attempting to prove racial discrimination as the sole cause of her failure to secure an apartment in 

the form of elicited testimony designed to show the comparison between the treatment accorded to her and to a white “checker” 

posing as a prospective tenant was sufficient to support findings of the Commission of illegal discrimination, and those 

findings, supported by sufficient evidence, were conclusive. Lawrence Gardens, Inc. v State Com. for Human Rights, 53 Misc. 

2d 20, 277 N.Y.S.2d 857, 1966 N.Y. Misc. LEXIS 1238 (N.Y. Sup. Ct. 1966). 

A landlord was found in civil contempt for failure to properly obey a court order that he offer certain premises to a tenant,  

previously discriminated against by reason of race, and that the lease offered be the “in the standard form.” It was provided the 

landlord could purge himself of contempt by complying with all provisions of the original order. State Com. for Human Rights 

v Kennelly, 59 Misc. 2d 278, 299 N.Y.S.2d 342, 1969 N.Y. Misc. LEXIS 1651 (N.Y. Sup. Ct. 1969). 

In summary holdover proceeding, tenant failed to show discrimination in leasing in violation of CLS Exec § 296, based on 

landlord’s changeover from residential tenants of various races to commercial tenants of Chinese heritage, since landlord was 

able to charge higher rent for commercial tenants than residential tenants regardless of their race, and changeover to 

commercial tenants complied with certificate of occupancy; furthermore, landlord’s refusal to renew leases of white-owned bar 

and liquor store did not prove discrimination where other white merchants’ leases were renewed, since landlord was apparently 

motivated by permissible prejudice against alcohol, not impermissible prejudice against westerners. Elisau Estates v Schrager, 

136 Misc. 2d 289, 518 N.Y.S.2d 712, 1987 N.Y. Misc. LEXIS 2426 (N.Y. Civ. Ct. 1987). 

72.  Public housing  

Evidence that applicant for public housing accommodations was likely to be a disruptive and disorderly tenant who would be a 

potential threat to the peace and tranquility of the elderly and disabled tenants with whom she would reside sufficiently 

established that the New York Housing Authority did not violate the Executive Law by denying the applicant eligibility for 

public housing because she suffered from a mental disability and that the Housing Authority did not act arbitrarily or 

discriminatorily in denying eligibility to the applicant. Though, under the Executive Law provision prohibiting the managing 

agent of a publicly assisted housing accommodation from denying public housing to an applicant because such person suffers a 

disability, a determination of ineligibility for public housing accommodations grounded solely on mental disability would 

constitute an unlawful discriminatory practice, statute did not mean that a mentally disabled person could under no 

circumstances be denied eligibility; statute could not be used to insulate such an applicant from disqualification for public 

housing based on a valid reason. New York City Housing Authority Tenant Selection Div. v State Human Rights Appeal Board, 

59 A.D.2d 742, 398 N.Y.S.2d 562, 1977 N.Y. App. Div. LEXIS 13750 (N.Y. App. Div. 2d Dep't 1977). 

On a complaint alleging racial discrimination against a non-profit housing corporation operated to provide moderately priced 

housing for professionals in the fine arts, the State Human Rights Division's dismissal of the complaint was proper where the 

division appeared to have appropriately exercised its legislatively endowed discretion to weigh and assess the conduct of the 

parties and reached its conclusion based on what was fairly inferable from the facts. The guidelines for screening an apartment 

applicant called for submission of a resume and references from three persons to demonstrate professional standing and 

provided that the owning of a substantial part of the applicant's income in an artistic field would be considered strong evidence 

of professional standing and applicant's evidence of professional earnings told approximately $400 for a eight-year period and 

revealed on his application for residence no current income from an artistic field and specified social services as his source of 

income from other sources. Westbeth Corp. Housing Dev. Fund Co. v New York State Human Rights Appeal Bd.  Westbeth 

Corp. Housing Dev. Fund Co. v New York State Human Rights Appeal Bd., 93 A.D.2d 756, 461 N.Y.S.2d 313, 1983 N.Y. App. 

Div. LEXIS 17593 (N.Y. App. Div. 1st Dep't 1983). 

A public housing authority’s policy of restricting tenancies of residual single-person occupancies to people 50 years of age and 

older would not constitute a discriminatory practice under Exec Law § 296(2-a) as applied to a 28-year-old tenant who was 

evicted by the authority, since the tenant was not denied occupancy due to his age, but rather because he was a single-person 
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occupant, and since the authority’s election not to enforce the prohibition of residual single-person occupancies against tenants 

in its housing project who were 50 years of age and older did not constitute the use of a criterion or classification for tenancy 

based on age, but was merely a means of avoiding the imposition of undue hardship on older tenants. Mt. Vernon Housing 

Authority v Jordan, 120 Misc. 2d 670, 466 N.Y.S.2d 546, 1982 N.Y. Misc. LEXIS 4117 (N.Y. City Ct. 1982), aff'd, 124 Misc. 2d 

886, 480 N.Y.S.2d 72, 1984 N.Y. Misc. LEXIS 3268 (N.Y. App. Term 1984). 

It was premature to bring proceeding to compel New York City Housing Authority (NYCHA) to accept and place petitioner in 

public housing or, alternatively, to order NYCHA to process petitioner’s application on priority basis without regard to his 

wife’s medical disability, since it is incumbent on NYCHA to make investigation of people seeking admittance to project, and 

while NYCHA could not exclude petitioner’s family because petitioner’s wife suffered from mental illness, it would be 

obligated to exclude her if her conduct would cause substantial disturbance to other project tenants; such inquiry is not 

equivalent to exclusion. Custodio v Popolizio, 139 Misc. 2d 391, 527 N.Y.S.2d 333, 1987 N.Y. Misc. LEXIS 2821 (N.Y. Sup. Ct. 

1987), aff'd, 138 A.D.2d 270, 526 N.Y.S.2d 392, 1988 N.Y. App. Div. LEXIS 2913 (N.Y. App. Div. 1st Dep't 1988). 

73.  Cooperatives/condominiums  

State Division of Human Rights determination that the management of a federally financed cooperative apartment building had 

not unlawfully discriminated against two single women, who had been denied the right to purchase shares for an apartment 

they occupied as sublessees, would be remanded where the Division’s initial investigation was one-sided and abbreviated, and 

its determination constituted an arbitrary and capricious exercise of its discretion in that the women made out at least a 

preliminary showing of age, sex or marital status discrimination, particularly in view of the management’s failure to dispute the 

women’s factual allegations, and the management’s repeated attempts to use patently erroneous grounds for denying the 

women’s application to purchase shares. Bachman v State Div. of Human Rights, 104 A.D.2d 111, 481 N.Y.S.2d 858, 1984 N.Y. 

App. Div. LEXIS 20216 (N.Y. App. Div. 1st Dep't 1984). 

In action for specific performance of contract wherein cooperative corporation agreed to amend its offering plan and 

proprietary lease to allow 2 doctors (who already resided in cooperative apartments) to purchase additional unit for use as 

medical office, and to “cooperate” with doctors in obtaining amended certificate of occupancy, doctors were entitled to interim 

injunctive relief preventing corporation’s attempted cancellation of contract, based on doctors’ showing of (1) likelihood of 

success on merits, since corporation refused to cooperate only after learning that doctors treated patients suffering from 

acquired immune deficiency syndrome (AIDS), (2) irreparable injury absent grant of injunctive relief, in that doctors would be 

prevented from having office in building where they lived if they were relegated to monetary damages, and (3) equities in favor 

of granting relief, in view of public policy as codified by CLS Exec § 296 which makes it unlawful to refuse to sell commercial 

space to anyone because premises will be used in furnishing of facilities or services to disabled. Seitzman v Hudson River 

Associates, 126 A.D.2d 211, 513 N.Y.S.2d 148, 1987 N.Y. App. Div. LEXIS 41216 (N.Y. App. Div. 1st Dep't 1987). 

Defendant sellers of cooperative unit were entitled to summary judgment dismissing housing discrimination claims for lack of 

evidence that their actions were participating or contributing cause of cooperative board’s withholding of consent to plaintiff’s 

purchase application. Moustakas v Noble, 259 A.D.2d 602, 686 N.Y.S.2d 778, 1999 N.Y. App. Div. LEXIS 2498 (N.Y. App. Div. 

2d Dep't), app. dismissed, 93 N.Y.2d 958, 694 N.Y.S.2d 635, 716 N.E.2d 700, 1999 N.Y. LEXIS 1406 (N.Y. 1999). 

Housing discrimination claim under N.Y. Exec. Law § 296(5) was properly dismissed because there was no evidence that either 

an attorney or an agent was involved in the determination to turn down a buyer’s application to buy an apartment, and thus, 

there was no basis for a discrimination claim; there was no evidence raising an inference of discrimination. Sayeh v 66 Madison 

Ave. Apt. Corp., 73 A.D.3d 459, 901 N.Y.S.2d 26, 2010 N.Y. App. Div. LEXIS 3842 (N.Y. App. Div. 1st Dep't 2010) . 

While the cooperative owners failed to state claims for breach of a tenant corporation’s fiduciary duties or against its directors 

individually, they stated causes of action for housing discrimination under N.Y. Exec. Law § 296(5)(a)(2) and 42 U.S.C.S. § 

3601 et seq., and for punitive damages, which were limited to $10,000 by N.Y. Exec. Law § 297(4)(c)(iv), (9). Stalker v Stewart 

Tenants Corp., 93 A.D.3d 550, 940 N.Y.S.2d 600, 2012 N.Y. App. Div. LEXIS 2110 (N.Y. App. Div. 1st Dep't 2012). 

Commissioner of the New York State Division of Human Rights properly determined that a co-op unlawfully discriminated 

against a tenant on the basis of disability when it would not allow her to keep an emotional support dog in her apartment 

because there was substantial evidence to conclude that the tenant suffered from generalized anxiety disorder, an impairment 
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demonstrable by medically accepted clinical or laboratory diagnostic techniques, and that she required the use of a companion 

dog to use and enjoy her apartment; there was sufficient evidence that having a dog would affirmatively enhance her quality of 

life by ameliorating the effects of her disability, thus demonstrating necessity within the meaning of the state human rights law. 

Matter of 1 Toms Point Lane Corp. v New York State Div. of Human Rights, 176 A.D.3d 930, 112 N.Y.S.3d 250, 2019 N.Y. App. 

Div. LEXIS 7404 (N.Y. App. Div. 2d Dep't 2019). 

Because a buyer’s failure to come forward with information concerning a disability and need for an accommodation was not a 

valid basis for withdrawing approval of a purchase application, the cooperative board’s withdrawal of its initial approval 

violated New York City, N.Y., Admin. Code § 8-101, et seq., N.Y. Exec. Law § 296, et seq., and 42 U.S.C.S. § 3604. 

Hirschmann v Hassapoyannes, 843 N.Y.S.2d 778, 16 Misc. 3d 1014, 237 N.Y.L.J. 121, 2007 N.Y. Misc. LEXIS 6642 (N.Y. Sup. 

Ct. 2007), aff'd, 52 A.D.3d 221, 859 N.Y.S.2d 150, 2008 N.Y. App. Div. LEXIS 4787 (N.Y. App. Div. 1st Dep't 2008). 

Apartments’ N.Y. C.P.L.R. art. 78 action was granted, because an agency erred in determining that a resident in a cooperative 

apartment could keep a dog as a reasonable accommodation for her son’s depression pursuant to N.Y. Exec. Law § 296 (2004), 

as the resident failed to show that a dog was required for the son’s use and enjoyment of the apartment. One Overlook Ave. 

Corp. v N.Y. State Div. of Human Rights, 8 A.D.3d 286, 777 N.Y.S.2d 696, 2004 N.Y. App. Div. LEXIS 7458 (N.Y. App. Div. 2d 

Dep't 2004), app. denied, 5 N.Y.3d 714, 806 N.Y.S.2d 165, 840 N.E.2d 134, 2005 N.Y. LEXIS 2765 (N.Y. 2005). 

Claim by a condominium unit owner that a condominium board acted in a discriminatory manner, in violation of N.Y. Exec. 

Law § 296, towards him due to his national origin when he had a prospective contract to sell his unit, such that the board 

interfered with the sale thereof, survived a summary judgment dismissal motion because unlawful discrimination was 

sufficiently culpable to support a claim of interference with prospective economic relations. 30 CPS, LLC v Board of Mgrs. of 

Cent. Park S. Med. Condominium, 874 N.Y.S.2d 879, 23 Misc. 3d 1024, 2009 N.Y. Misc. LEXIS 388 (N.Y. Sup. Ct. 2009). 

Co-op resident could bring discrimination and retaliation claims against a co-op director; N.Y. Exec. Law § 296 and New York 

City, N.Y., Admin. Code § 8-107 provided for individual liability without an exemption for corporate directors, and 

discriminatory conduct was not protected by the business judgment rule. Fletcher v Dakota, Inc., 99 A.D.3d 43, 948 N.Y.S.2d 

263, 2012 N.Y. App. Div. LEXIS 5245 (N.Y. App. Div. 1st Dep't 2012). 

Plaintiffs, persons of Irish descent, fail to establish cause of action against housing co-operative and its president under CLS 

Exec L § 296(5)(a) based on allegation that defendants discriminated against plaintiffs in refusing to approve transfer of shares 

in co-operative to plaintiffs, since defendant’s intent was not discriminatory but instead was based on subjective, non-

discriminatory reasons in that decision was made upon subjective evaluation of unknown kind of tenancy which would result as 

consequence of one plaintiff’s vague and unresponsive answers during interview with defendant. Murphy v 253 Garth Tenants 

Corp., 579 F. Supp. 1150, 1983 U.S. Dist. LEXIS 13275 (S.D.N.Y. 1983). 

74.  Discrimination by real estate brokers  

Secretary of State exceeded her authority when, in response to community complaints regarding excessive solicitation and 

aggressive real estate activities, she promulgated order interdicting real estate brokers and salespersons from soliciting for sale 

residential realty in eastern Bronx County, despite legislatively-declared policy to ban blockbusting and secretary’s power to 

discipline licensees who demonstrate “untrustworthiness,” since order indicted all broker-initiated solicitation, not just illegal 

solicitation as targeted by legislature. Campagna v Shaffer, 73 N.Y.2d 237, 538 N.Y.S.2d 933, 536 N.E.2d 368, 1989 N.Y. LEXIS 

4953 (N.Y. 1989). 

A real estate broker’s license was properly revoked for untrustworthiness, where it was proven he had employed a salesman 

who misrepresented the availability of apartments to deny housing to Negroes and improperly collected a fee from persons 

desiring apartments which was not refunded when no housing was secured. Rejecting the contention that the Secretary of State 

had not been delegated the power to deal with discriminatory acts, because this power had been vested in the State Commission 

for Human Rights, the court held the fact that certain actions may be expressly prohibited by one branch of law does not 

preclude the consideration of those acts to determine if a person is to be trusted in dealing with the general public. Diona v 

Lomenzo, 26 A.D.2d 473, 275 N.Y.S.2d 663, 1966 N.Y. App. Div. LEXIS 2849 (N.Y. App. Div. 1st Dep't 1966) . 
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Article 15 of the Executive Law does not prevent the Department of State from disciplining real estate brokers and salesmen 

under Real Property Law § 441-c by reason of discriminatory practices in refusing to rent or sell housing accommodations to 

persons of the Negro race, notwithstanding that such department has not promulgated an express rule relating to such 

discriminatory practices. Kamper v Department of State, 26 A.D.2d 697, 272 N.Y.S.2d 808, 1966 N.Y. App. Div. LEXIS 3575 

(N.Y. App. Div. 2d Dep't 1966), aff'd, 22 N.Y.2d 690, 291 N.Y.S.2d 804, 238 N.E.2d 914, 1968 N.Y. LEXIS 1379 (N.Y. 1968). 

Petitioner committed unlawful discriminatory practice by refusing to sell piece of real property to complainant because of her 

race; realtor who represented complainant, and who was also black, was also victim of petitioner’s discrimination insofar as 

petitioner refused to deal with realtor because of complainant’s race. Feggoudakis v New York State Div. of Human Rights, 230 

A.D.2d 739, 646 N.Y.S.2d 175, 1996 N.Y. App. Div. LEXIS 8219 (N.Y. App. Div. 2d Dep't 1996). 

Where a real estate broker had shown the Negro complainant one unsatisfactory house, and represented no other homes in 

complainant’s price range were listed with her and that she would contact complainant if such houses became available, 

evidence that, without contacting complainant, six days later the broker had shown six houses in the discussed price range to a 

white prospective buyer was sufficient to constitute proof of unlawful discriminatory practices. Mid Village Realty, Inc. v New 

York State Com. for Human Rights, 59 Misc. 2d 651, 300 N.Y.S.2d 483, 1969 N.Y. Misc. LEXIS 1520 (N.Y. Sup. Ct. 1969) , 

aff'd, 34 A.D.2d 794, 311 N.Y.S.2d 977, 1970 N.Y. App. Div. LEXIS 4920 (N.Y. App. Div. 2d Dep't 1970). 

Where prospective home buyers, who were African-American, sued for racial discrimination under the Fair Housing Act, 42 

U.S.C.S. § 3601 et seq., 42 U.S.C.S. §§ 1981 and 1982, and N.Y. Exec. Law § 296(5)(a)(1), after a property was sold to a white 

purchaser, issues of fact existed as to whether the realtor departed from local custom by failing to inform the buyers that the 

homeowners received a better offer from the white purchaser, and if so, whether such a departure was based on racial grounds; 

accordingly, the appellate court reversed the district court’s grant of summary judgment in favor of the realtor. Mitchell v 

Shane, 350 F.3d 39, 2003 U.S. App. LEXIS 23322 (2d Cir. 2003). 

Plaintiff prospective home purchasers were not entitled to a preliminary injunction against homeowners, a real estate broker, 

and a real estate agent, as it was unlikely they would succeed on the merits of their claims that they were denied the opportunity 

to purchase a home because of their race; plaintiffs did not qualify for the property at the time of contracting and were given 

several opportunities to procure the home, and the agent took measures to keep the deal alive. Mitchell v Century 21 Rustic 

Realty, 233 F. Supp. 2d 418, 2002 U.S. Dist. LEXIS 21585 (E.D.N.Y.), aff'd, 233 F. Supp. 2d 418, 2002 U.S. Dist. LEXIS 21617 

(E.D.N.Y. 2002). 

75.  Zoning as discriminatory  

Since regulation of occupancy by reason of age is inherent in very concept of planned housing for the elderly and is rationally 

related to achievement of this laudatory purpose, and since drawing line at age 55, although necessarily arbitrary, was 

nonetheless reasonable, zoning ordinance limiting occupancy in planned retirement community to persons over 55 did not 

violate equal protection guaranty. Campbell v Barraud, 58 A.D.2d 570, 394 N.Y.S.2d 909, 1977 N.Y. App. Div. LEXIS 12589 

(N.Y. App. Div. 2d Dep't 1977). 

A zoning ordinance which, with a limited exception for two persons 62 years of age or over, restricted occupancy of one-family 

homes to persons related by blood, marriage or adoption, did not conflict with Exec Law § 296(5), since a restriction against 

occupancy by persons who have no familial relationship does not constitute illegal discrimination based on “marital status.” 

McMinn v Oyster Bay, 105 A.D.2d 46, 482 N.Y.S.2d 773, 1984 N.Y. App. Div. LEXIS 20677 (N.Y. App. Div. 2d Dep't 1984) , 

aff'd, 66 N.Y.2d 544, 498 N.Y.S.2d 128, 488 N.E.2d 1240, 1985 N.Y. LEXIS 17940 (N.Y. 1985). 

Rejection of plaintiff’s multi-purpose subdivision development plan and adoption of competing developer’s plan, by town 

board and town planning board, did not violate due process or equal protection, even though competing developer’s attorney 

was married to member of town board, where (1) even if plaintiff and competing developer were similarly situated, plaintiff did 

not prove that its application was maliciously singled out with intent to injure plaintiff, (2) competing developer’s plan met 

town’s legitimate interest in providing senior citizen housing without duplex units, and (3) plaintiff had no vested interest  in 

subject property’s existing zoning classification, which town board changed to accommodate competing developer’s plan. Masi 

Mgmt., Inc. v Town of Ogden, 273 A.D.2d 837, 709 N.Y.S.2d 734, 2000 N.Y. App. Div. LEXIS 6737 (N.Y. App. Div. 4th Dep't 

2000). 
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In action against town, town board, and town planning board for discrimination in rejection of plaintiff’s multi-purpose 

subdivision development plan and adoption of competing developer’s plan, there was no precedent for applying protection of 

CLS NY Const Art I § 1 to land use regulations, and Appellate Division would not do so. Masi Mgmt., Inc. v Town of Ogden, 

273 A.D.2d 837, 709 N.Y.S.2d 734, 2000 N.Y. App. Div. LEXIS 6737 (N.Y. App. Div. 4th Dep't 2000). 

IV.  Other Discriminations  

76.  Advertising  

Newspaper publisher who produced paper which contained separate help wanted listings for male and female help could not be 

held culpable for directly perpetuating discrimination due to sex because of the manner in which it labeled the ads. Newspaper 

publisher which published want ads under separate sex designations aided and abetted sex discrimination in violation of state 

law. NOW v State Div. of Human Rights, 34 N.Y.2d 416, 358 N.Y.S.2d 124, 314 N.E.2d 867, 1974 N.Y. LEXIS 1480 (N.Y. 

1974). 

Newspaper advertisements for employment opportunities located within the Republic of South Africa which merely referred to 

that country as the situs of employment and which did not recite, on the surface, any discriminatory conditions did not violate 

New York City antidiscrimination laws and newspaper’s publishing of the advertisements did not thereby aid and abet 

invidious discrimination. Test for determining whether advertisement violates New York City antidiscrimination laws is not 

whether actual discrimination is practiced but whether the advertising expresses discrimination, directly or indirectly. 

Geographical reference in advertisement for employment opportunity to South Africa as the place of employment does not 

carry with it an expression of discrimination, directly or indirectly, and use of the term “South Africa” is not the type of code 

word impermissible in such advertising under New York City antidiscrimination laws. (Per Jasen, J., with two Judges 

concurring and two Judges concurring specially.) New York Times Co. v New York Com. on Human Rights, 41 N.Y.2d 345, 393 

N.Y.S.2d 312, 361 N.E.2d 963, 1977 N.Y. LEXIS 1846 (N.Y. 1977). 

Tavern owner who admitted that name selected for tavern and sign used for tavern were intended to attract male patrons and 

who was ordered to cease and desist from discriminating against women was not required to remove name and sign. Law 

relating to discriminatory practices does not prohibit appealing by signs or trade names to one sex or another but does prohibit 

displaying notice or advertisement to the effect that any of the facilities or privileges will be refused or withheld from or denied 

person on account of sex. Rosenberg v State Human Rights Appeal Board, 45 A.D.2d 929, 357 N.Y.S.2d 325, 1974 N.Y. App. 

Div. LEXIS 4500 (N.Y. App. Div. 4th Dep't 1974). 

Under the provisions of section 296 (subd 1, par [d]) of the Executive Law, it is an unlawful discriminatory practice for any 

employer or employment agency to circulate an advertisement which expresses an employment preference based upon sex 

unless that preference represents a bona fide occupational qualification; however, a newspaper is not an “employer” or 

“employment agency” within the meaning of the statute, and, accordingly, a newspaper may not be held culpable under section 

296 (subd 1, par [d]) for publishing an advertisement which expresses an employment preference based upon sex. A newspaper 

aids and abets sex discrimination, which constitutes an unlawful discriminatory practice (Executive Law, § 296, subd 6), when 

the body content of a published advertisement is palpably discriminatory and the published job title clearly lacks any basis as a 

bona fide occupational qualification; such a construction of subdivision 6 of section 296 does not violate State or Federal free 

press guarantees where the patently discriminatory content of the advertisement could be determined by the newspaper through 

visual examination inasmuch as commercial advertising proposing an illegal transaction, i.e., sex discrimination in 

employment, is not entitled to First Amendment protection. An order of the State Division of Human Rights, which directs a 

company to “cease and desist from publishing any employment advertisement in any of its newspapers which specifies a 

preference for applicants on the basis of sex without first securing from the prospective employer or agent thereof a written 

certification that the job is not covered by the Human Rights Law or is instinct with a bona fide occupational qualification”, 

should not be set aside as the Human Rights Law (Executive Law, art 15) authorizes the Commissioner of Human Rights to 

direct that an offending party cease and desist from an unlawful discriminatory practice and further authorizes him to direct that 

affirmative action be taken as will effectuate the purposes of the law (Executive Law, § 297, subd 4, par [c]); while it would be 

unreasonable to impose upon a newspaper the burden of making an independent investigation to determine whether a particular 

job is instinct with a bona fide occupational qualification, the purpose and effect of requiring a newspaper to procure the 

written certification in advance of publication is to eliminate the need for the independent investigation and to insulate the 
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newspaper from the imposition of penalties under the Human Rights Law. State Div. of Human Rights v Binghamton Press Co., 

67 A.D.2d 231, 415 N.Y.S.2d 523, 1979 N.Y. App. Div. LEXIS 10097 (N.Y. App. Div. 4th Dep't 1979). 

Unless it is established that the decision was based on legitimate business concerns unconnected with racial bigotry, refusal to 

distribute a free advertising circular in a predominantly black neighborhood is encompassed within the ambit of Exec Law § 

296(13), providing that it is an unlawful discriminatory practice “for any person to discriminate against, boycott or blacklist, or 

refuse to buy from, sell or to trade with, any person, because of the race, creed, color, national origin or sex of such person,” 

since the distribution of a circular is a business practice within the statute’s protective scope, the activity of the distributor being 

profit motivated; the statute, as a remedial civil rights provision, is to be construed liberally for the accomplishment of its 

purposes. Holly v Pennysaver Corp., 98 A.D.2d 570, 471 N.Y.S.2d 611, 1984 N.Y. App. Div. LEXIS 16508 (N.Y. App. Div. 2d 

Dep't 1984). 

Unless it is established that the decision was based on legitimate business concerns unconnected with racial bigotry, refusal to 

distribute a free advertising circular in a predominantly black neighborhood is encompassed within the ambit of Exec Law § 

296(13), providing that it is an unlawful discriminatory practice “for any person to discriminate against, boycott or blacklist, or 

refuse to buy from, sell or to trade with, any person, because of the race, creed, color, national origin or sex of such person,” 

since the distribution of a circular is a business practice within the statute’s protective scope, the activity of the distributor being 

profit motivated; the statute, as a remedial civil rights provision, is to be construed liberally for the accomplishment of its 

purposes. Holly v Pennysaver Corp., 98 A.D.2d 570, 471 N.Y.S.2d 611, 1984 N.Y. App. Div. LEXIS 16508 (N.Y. App. Div. 2d 

Dep't 1984). 

77.  Automobile rental  

Where the record supported State Human Rights Appeals Board’s finding that petitioner refused to rent automobile to 

individual as retaliation for such individual’s bringing complaint against him, but did not substantiate finding that such refusal 

was based on fact that the individual was a Negro, the automobile rental agency should not have been ordered to cease and 

desist from racially discriminatory practices in renting its automobiles. Avis-High Bennett Rent-A-Car, Inc. v State Human 

Rights Appeal Board, 40 A.D.2d 992, 338 N.Y.S.2d 694, 1972 N.Y. App. Div. LEXIS 3143 (N.Y. App. Div. 2d Dep't 1972). 

Plaintiffs set forth prima facie case of discrimination under Human Rights Law where (1) they presented evidence that manager 

of car rental agency said that agency would not rent to them because they were Puerto Ricans and there was suspicion that 

Puerto Ricans, as group, use false forms of identification, and (2) they produced evidence that agency’s articulated reasons for 

denying rental were pretextual. Rivera v Hertz Corp., 990 F. Supp. 234, 1997 U.S. Dist. LEXIS 21660 (S.D.N.Y. 1997). 

78.  “Arab boycott”  

Specific reference in CLS Exec § 296(13) to boycotts, blacklisting, and refusals to deal indicates that statute is directed at 

curbing, in particular, types of business practices that involve concerted use of economic means to disadvantage trade or 

commercial activities of member of targeted group; since term “discriminate” immediately precedes list of terms including 

boycott, blacklisting, and refusals to trade, such term should be construed to refer to similar types of commercial activity. Scott 

v Massachusetts Mut. Life Ins. Co., 86 N.Y.2d 429, 633 N.Y.S.2d 754, 657 N.E.2d 769, 1995 N.Y. LEXIS 3548 (N.Y. 1995). 

Absence of evidence of formal boycott or blacklisting campaign will not be fatal to discrimination claim under CLS Exec § 

296(13); for example, evidence establishing that defendant engaged in pattern of conduct that commercially disadvantaged only 

members of protected class may be sufficient to defeat summary judgment. Scott v Massachusetts Mut. Life Ins. Co., 86 N.Y.2d 

429, 633 N.Y.S.2d 754, 657 N.E.2d 769, 1995 N.Y. LEXIS 3548 (N.Y. 1995). 

Insurance company was properly granted summary judgment in discrimination action brought by agent for termination of her 

agency contract predicated on CLS Exec § 296(13), assuming that termination of agency contract qualified as business conduct 

or, more specifically, refusal to trade within statute’s scope, where agent otherwise failed to show that contract termination was 

propelled by or was result of company’s desire to collectively discriminate against protected class that included agent, it was 

not shown that termination resulted from blacklisting or commercial boycott of women, or of persons of her age or marital 

status, nor did she allege any facts to show that contract cancellation was part of larger pattern of dealing or policy instituted by 

company in effort to disadvantage females economically; agent’s bare allegations that no other women had achieved district 
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manager status in company (without some other proof of showing, for example, policy or pattern of rejections of qualified 

females who had applied for such posts) was insufficient to defeat summary judgment motion. Scott v Massachusetts Mut. Life 

Ins. Co., 86 N.Y.2d 429, 633 N.Y.S.2d 754, 657 N.E.2d 769, 1995 N.Y. LEXIS 3548 (N.Y. 1995). 

It is within the legitimate police powers of the state for the New York Legislature to determine the effects of the so-called 

“Arab Boycott” in New York, to educate the public accordingly, and to monitor and otherwise evaluate new legislation passed 

to eradicate discrimination against citizens of New York in terms of such boycotts or black listing because of race, color, creed 

or national origin. General Electric Co. v New York State Assembly Committee on Governmental Operations, 425 F. Supp. 909, 

1975 U.S. Dist. LEXIS 14579 (N.D.N.Y. 1975). 

N.Y. Exec. Law § 296 did apply to a case where a provision of the charterparty read that “Owners warrant this vessel is not 

Israeli owned or controlled, and will not call at Israeli ports;” however, the correlative federal statute provided a stronger basis 

for the decision of a federal court, but the vessel’s owners were Greek citizens. The court did not refuse to confirm the arbitral 

award on the basis of federal and state anti-discrimination statutes. Karen Mar. Ltd. v Omar Int'l Inc., 322 F. Supp. 2d 224, 

2004 U.S. Dist. LEXIS 11390 (E.D.N.Y. 2004). 

79.  Insurance  

Determination of whether insurance provision discriminates in contravention of CLS Exec § 296 must be made in court or 

before division of human rights; accordingly, arbitrator’s award based on arbitrator’s determination of issue will be vacated  as 

having been made in excess of powers of arbitrator. Fallon v Greater Johnstown School Dist., 118 A.D.2d 936, 499 N.Y.S.2d 

503, 1986 N.Y. App. Div. LEXIS 54767 (N.Y. App. Div. 3d Dep't), app. denied, 68 N.Y.2d 603, 506 N.Y.S.2d 1025, 497 N.E.2d 

705, 1986 N.Y. LEXIS 19412 (N.Y. 1986). 

Insurer which cancels automobile insurance policy (CLS Insurance § 3425) on basis of suspension of driver’s license (CLS 

Vehicle & Traffic § 510) arising out of reversed conviction for driving while impaired has engaged in unlawful discriminatory 

practice (CLS Executive § 296) since suspension must be deemed vitiated by reversal of conviction and is thus not valid basis 

for cancellation where insurer has not considered evidence of conduct leading to criminal charges independent of driving 

record disseminated by department of motor vehicles which improperly includes conviction and reversal. Brown v Fireman's 

Fund Ins. Co., 131 Misc. 2d 525, 500 N.Y.S.2d 500, 1986 N.Y. Misc. LEXIS 2556 (N.Y. Sup. Ct. 1986). 

80.  Licensing matters  

Department of Health was properly granted summary judgment dismissing action alleging that, by revoking plaintiff’s medical 

license, it discriminated against him in violation of CLS Exec § 296, based on his adult Attention Deficit Disorder, as plaintiff 

essentially sought judicial review of determination which revoked his medical license, and such review had to be made via 

Article 78 proceeding, which was time barred. Horne v New York State Dep't of Health, 287 A.D.2d 940, 731 N.Y.S.2d 781, 

2001 N.Y. App. Div. LEXIS 9979 (N.Y. App. Div. 3d Dep't 2001). 

81.  Places of public accommodation  

A non-profit, tax-exempt foreign corporation and three of its local charter organizations located in New York, whose principal 

function was to offer courses on boat handling and safety at 650 locations nationwide to approximately 70,000 people a year, 

and who extended membership invitations to all males who passed a basic piloting course, were properly found to have 

unlawfully discriminated on the basis of sex against qualified female applicants based on the all-male membership policy. A 

non-profit, tax-exempt foreign corporation and three of its local charter organizations located in New York, which 

systematically offered a service or accommodation to the public through their boating courses and promotional activities, were 

owners of places of public accommodation, resort or amusement, notwithstanding that the place of such public accommodation 

was not of fixed location, and the corporation and its charter organizations failed to establish that they were distinctively 

private clubs within the statutory exclusion. United States Power Squadrons v State Human Rights Appeal Bd., 59 N.Y.2d 401, 

465 N.Y.S.2d 871, 452 N.E.2d 1199, 1983 N.Y. LEXIS 3181 (N.Y. 1983). 

Hospital policy with regard to drug treatment program which discriminates against pregnant women by treating them 

differently from others solely because they are pregnant constitutes facial sexual discrimination with regard to public 
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accommodation under Human Rights Law; however, policy is supportable if hospital can establish (1) that blanket exclusion is 

medically warranted—i.e., that no pregnant woman, regardless of state of her general health, stage of her pregnancy, or severity 

of her addiction, can be treated safely, or (2) that hospital cannot, prior to admission, identify with reasonable medical certainty 

those women who might receive treatment without needing immediate, on-site obstetrical services. Elaine W. v Joint Disease 

N. Gen. Hosp., Inc., 81 N.Y.2d 211, 597 N.Y.S.2d 617, 613 N.E.2d 523, 1993 N.Y. LEXIS 1167 (N.Y. 1993). 

Burden rested on hospital, as actor drawing distinctions based on pregnancy with regard to admission to drug treatment 

program, to prove that policy’s distinctions were based on medical necessity, not on generalizations associated with pregnant 

women; that its motives were benign would not relieve hospital of burden. Elaine W. v Joint Disease N. Gen. Hosp., Inc., 81 

N.Y.2d 211, 597 N.Y.S.2d 617, 613 N.E.2d 523, 1993 N.Y. LEXIS 1167 (N.Y. 1993). 

Appellate Division properly annulled determination by Division of Human Rights that medical facility violated CLS Exec § 

296(2)(a) by using heightened precautionary measures in 1985 while treating petitioner who was perceived to be at risk of 

carrying AIDS virus, even though petitioner complained of treatment in isolated room located at end of dark hallway, with all 

equipment draped in plastic, small “x” on door, and treating physician and staff outfitted in protective clothing, since medical 

facility showed that its protocol was reasonable, medically warranted, and consistent with its desire to protect patients and staff 

from spread of infectious diseases; such protocol was consistent with accepted medical practice in 1985 for treatment of 

patients known or perceived to be at high risk of infection of then recently discovered, contagious, and fatal disease and was 

not pretext for discrimination. North Shore Univ. Hosp. v Rosa, 86 N.Y.2d 413, 633 N.Y.S.2d 462, 657 N.E.2d 483, 1995 N.Y. 

LEXIS 3553 (N.Y. 1995). 

Commission against discrimination had power to waive time limit of its own rules which provided that application for 

reconsideration must be filed within 15 days from date of mailing of notice of disposition of investigation to determine whether 

petitioner was place of public accommodation within meaning of statute which forbids discrimination. Lake Placid Club, Inc. v 

Abrams, 6 A.D.2d 469, 179 N.Y.S.2d 487, 1958 N.Y. App. Div. LEXIS 4278 (N.Y. App. Div. 3d Dep't 1958) , aff'd, 6 N.Y.2d 857, 

188 N.Y.S.2d 561, 160 N.E.2d 92, 1959 N.Y. LEXIS 1289 (N.Y. 1959). 

Evidence that private club had permitted it premises to be used for a fashion show, that tickets to such event were sold to 

general public without restriction and without limitation thereon as to facilities of club which would be open during show, and 

that there was a free flow of guests from banquet room to bar room with no attempt to restrict any except blacks, was ample to 

support determination that club was a place of public accommodation during show and that blacks had been refused service 

because of race or color. Batavia Lodge No. 196, L. O. M. v New York State Div. of Human Rights, 43 A.D.2d 807, 350 

N.Y.S.2d 273, 1973 N.Y. App. Div. LEXIS 2914 (N.Y. App. Div. 4th Dep't 1973), rev'd, 35 N.Y.2d 143, 359 N.Y.S.2d 25, 316 

N.E.2d 318, 1974 N.Y. LEXIS 1377 (N.Y. 1974). 

A transportation authority did not engage in unlawful discriminatory practices toward disabled persons in violation of  Exec 

Law § 296(2) (a) by virtue of its failure to buy buses and to construct terminals providing access to wheelchair-bound and 

semi-ambulatory persons, since that statute only prohibits discrimination against the disabled and does not require special 

efforts or affirmative action.  Eastern Paralyzed Veterans Ass'n v Metro. Transp. Auth., 79 A.D.2d 516, 433 N.Y.S.2d 461, 1980 

N.Y. App. Div. LEXIS 13832 (N.Y. App. Div. 1st Dep't 1980), dismissed, Eastern Paralyzed Veterans Asso. v Metropolitan 

Transp. Authority, 52 N.Y.2d 895, 437 N.Y.S.2d 305, 418 N.E.2d 1324, 1981 N.Y. LEXIS 2142 (N.Y. 1981) . 

Although the Commissioner of the State Division of Human Rights properly found that the 1978 New York City Marathon 

course was a “place of public accommodation” within the meaning of Exec Law § 292(9), the commissioner erred in 

determining that the running club which organized the marathon had engaged in an unlawful discriminatory practice by not 

permitting disabled individuals in wheelchairs to participate in the marathon since a marathon had historically been a foot race 

and since the running club had not excluded other disabled individuals who could compete on foot. New York Roadrunners 

Club v State Div. of Human Rights, 81 A.D.2d 519, 437 N.Y.S.2d 681, 1981 N.Y. App. Div. LEXIS 10976 (N.Y. App. Div. 1st 

Dep't 1981), aff'd, 55 N.Y.2d 122, 447 N.Y.S.2d 908, 432 N.E.2d 780, 1982 N.Y. LEXIS 3076 (N.Y. 1982). 

Airline travel club open only to professional travel counselors and travel agents was not place of public accommodation within 

meaning of CLS Exec §§ 296(2)(a) and 292(9) since travel club was not available to general public but was merely incentive 
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program for travel agents. Ness v Pan American World Airways, 142 A.D.2d 233, 535 N.Y.S.2d 371, 1988 N.Y. App. Div. LEXIS 

12457 (N.Y. App. Div. 2d Dep't 1988). 

Nursing home unlawfully discriminated against resident by placing him in strict isolation because he tested HIV-seropositive, 

and by refusing to allow him to use public telephone in nursing home. Marcus Garvey Nursing Home v New York State Div. of 

Human Rights, 209 A.D.2d 619, 619 N.Y.S.2d 106, 1994 N.Y. App. Div. LEXIS 11465 (N.Y. App. Div. 2d Dep't 1994). 

Petitioners’ dental practice was not “place of public accommodation” since they were private practitioners and operated on 

appointment basis in private facilities. Schulman v State Div. of Human Rights, 89 N.Y.2d 934, 226 A.D.2d 645, 641 N.Y.S.2d 

134, 677 N.E.2d 284, 1996 N.Y. App. Div. LEXIS 4389 (N.Y. App. Div. 2d Dep't 1996), rev'd, 89 N.Y.2d 934, 654 N.Y.S.2d 713, 

677 N.E.2d 284, 1997 N.Y. LEXIS 1802 (N.Y. 1997). 

Trading floor of Commodities Exchange, Inc. (COMEX) was place of public accommodation under CLS Exec § 296(2)(a) 

since COMEX’s trading floor supplied public service by enabling commodities to be traded, routinely accepted qualified 

applicants, and placed no subjective limits on number of persons eligible for membership. D'Amico v Commodities Exch., 235 

A.D.2d 313, 652 N.Y.S.2d 294, 1997 N.Y. App. Div. LEXIS 506 (N.Y. App. Div. 1st Dep't 1997). 

No cause of action was stated for gender discrimination under CLS Exec § 296 where there was no allegation that female 

patrons or guests of marina were denied accommodations or use of facilities on basis of gender, and defendants installed video 

cameras and surreptitiously conducted surveillance of persons using both men’s and women’s rooms. Mastro v Oak Park 

Marina, Inc., 238 A.D.2d 930, 661 N.Y.S.2d 554, 1997 N.Y. App. Div. LEXIS 4747 (N.Y. App. Div. 4th Dep't 1997), reh'g 

denied, 1997 N.Y. App. Div. LEXIS 7993 (N.Y. App. Div. 4th Dep't July 3, 1997). 

Determination that dentist discriminated against complainant based on his HIV status would be annulled where dentist 

performed complete oral examination of complainant, and concluded that further treatment, in form of root canal therapy, was 

needed, it was undisputed that dentist did not perform root canal work, and that his associate, who performed root canal work 

on only 30 to 40 percent of practice’s patients, was away on vacation, it was dentist’s professional judgment that complainant 

needed immediate treatment because he was in pain, and that dental unit of university hospital would best provide that 

treatment in view of risk of secondary infection, no evidence was presented that such recommendation was inappropriate or 

medically unsound, and complainant contacted dentist’s secretary to request additional referrals, but he sought no further 

treatment from dentist or his associates. Schulman v State Div. of Human Rights, 239 A.D.2d 588, 658 N.Y.S.2d 70, 1997 N.Y. 

App. Div. LEXIS 5622 (N.Y. App. Div. 2d Dep't 1997), app. denied, 92 N.Y.2d 801, 677 N.Y.S.2d 71, 699 N.E.2d 431, 1998 N.Y. 

LEXIS 1454 (N.Y. 1998). 

Elks Lodge was not place of public accommodation, but rather was distinctly private for purposes of CLS Exec § 292(9). 

Cummings v Watertown Lodge No. 496 Benevolent & Protective Order of Elks, Inc., 262 A.D.2d 1007, 693 N.Y.S.2d 786, 1999 

N.Y. App. Div. LEXIS 7207 (N.Y. App. Div. 4th Dep't 1999). 

In a discrimination action under N.Y. Exec. Law § 296(2)(a) on the basis of disability by a stock exchange member alleging that 

a stock exchange’s prohibition on the use of stools in major evacuation routes on the exchange floor was discriminatory, the 

trial court properly granted the exchange summary judgment where the exchange showed that its actions were 

nondiscriminatory since the prohibition at issue was based on a legitimate safety concern for its members and the member 

failed to raise a triable issue of fact in opposition. Blum v N.Y. Stock Exch., Inc., 298 A.D.2d 343, 751 N.Y.S.2d 202, 2002 N.Y. 

App. Div. LEXIS 9444 (N.Y. App. Div. 2d Dep't 2002). 

In a disability discrimination action under N.Y. Exec. Law § 296(2)(a) by a stock exchange member alleging that a stock 

exchange’s prohibition on the use of stools in major evacuation routes on the exchange floor was discriminatory, the issue of 

whether the exchange provided a reasonable accommodation to the member, who used a stool for medical reasons, was not 

relevant to the cause of action despite the member’s contentions to the contrary. Blum v N.Y. Stock Exch., Inc., 298 A.D.2d 343, 

751 N.Y.S.2d 202, 2002 N.Y. App. Div. LEXIS 9444 (N.Y. App. Div. 2d Dep't 2002). 

A restaurant and bar which maintained a policy of refusing service to long haired males, but which did not refuse service to 

long haired females, violated Executive L § 296, subd 2, which proscribes discrimination on the basis of sex in places of public 

accommodation. Braun v Swiston, 72 Misc. 2d 661, 340 N.Y.S.2d 468, 1972 N.Y. Misc. LEXIS 1335 (N.Y. Sup. Ct. 1972). 
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Respondent State Division of Human Rights does not have concurrent jurisdiction with the Insurance Department over 

petitioners’ alleged discriminatory practice of refusing to issue complainant, a married woman, a Blue Cross and Blue Shield 

health insurance policy for single persons because of her marital status since insurance carriers are not places of “public 

accommodation” (Executive Law, § 296, subd 2, par [a]) over which respondent has jurisdiction. Places of “public 

accommodation” include “wholesale and retail stores and establishments dealing with goods or services of any kind” 

(Executive Law, § 292, subd 9). While an insurance carrier may be an establishment providing services, it is not a “wholesale 

and retail” establishment within the meaning of the statute. The Insurance Department has exclusive jurisdiction over questions 

concerning “unfairly discriminatory” rates (Insurance Law, § 255, subd 2). In any event, under subdivision 40 of the Insurance 

Law, rates which take into account an applicant’s marital status are not “unfairly discriminatory”. Rochester Hospital Service 

Corp. v Division of Human Rights of Executive Dep't, 92 Misc. 2d 705, 401 N.Y.S.2d 413, 1977 N.Y. Misc. LEXIS 2608 (N.Y. 

Sup. Ct. 1977). 

A complaint which alleges that defendants have illegally used public funds in the purchase of buses and in the construction of 

transportation facilities which are inaccessible to wheelchair bound and semiambular persons in violation of statutes making it 

an unlawful discriminatory practice to deny to disabled persons the facilities of “any place of public accommodation” ( 

Executive Law, § 292, subd 9; § 296, subd 2, par [a]), states a cause of action since the disabled require more than equal 

treatment to insure them the same rights in the utilization of mass transportation as other persons and defendants have not 

demonstrated on the motion for summary judgment that any of the required “special efforts” have been made; Federal law 

requires local transportation authorities receiving Federal funds to make special efforts in making facilities accessible to the 

disabled ( US Code, tit 49, § 1612, subd [a]; tit 23, § 142) and affirmative action is imposed on the Secretary of Transportation 

not merely to refrain from discrimination against handicapped persons but to provide directly for them.  Eastern Paralyzed 

Veteran's Ass'n v Metropolitan Transp. Authority, 103 Misc. 2d 933, 426 N.Y.S.2d 406, 1980 N.Y. Misc. LEXIS 2225 (N.Y. Sup. 

Ct.), modified, 79 A.D.2d 516, 433 N.Y.S.2d 461, 1980 N.Y. App. Div. LEXIS 13832 (N.Y. App. Div. 1st Dep't 1980). 

Blind person has no statutory right to be allowed into hospital delivery room accompanied by his guide dog during birth of his 

child since delivery room as well as labor room and maternity ward are not public facilities, and hospital’s exclusion of guide 

dog from delivery room is not unlawful discriminatory practice since Human Rights Law was never intended to effectuate 

radical change in hospital’s compliance with law concerning control and/or prevention of infectious diseases; presence of dog  

would present unacceptable danger to expectant mother and to physicians and nurses in attendance. Perino v St. Vincent's 

Medical Center, 132 Misc. 2d 20, 502 N.Y.S.2d 921, 1986 N.Y. Misc. LEXIS 2630 (N.Y. Sup. Ct. 1986). 

Local Elks lodge was not place of public accommodation under CLS Exec § 292(9), warranting dismissal of claims against 

lodge and lodge officials for alleged violations of CLS Exec § 296(2)(a) relative to denial of plaintiff’s application for 

membership. Gifford v Guilderland Lodge, No. 2480, 178 Misc. 2d 707, 681 N.Y.S.2d 194, 1998 N.Y. Misc. LEXIS 530 (N.Y. 

Sup. Ct. 1998), aff'd, 272 A.D.2d 721, 707 N.Y.S.2d 722, 2000 N.Y. App. Div. LEXIS 5710 (N.Y. App. Div. 3d Dep't 2000). 

Blanket exclusion of the mentally ill from the Metropolitan Transit Authority’s Half-Fare Program without justification 

violated the Human Rights Law, N.Y. Exec. Law § 290 et seq., which the New York State Division of Human Rights was 

required to rectify. Staten Island Alliance for the Mentally Ill v Tolbert, 306 A.D.2d 31, 762 N.Y.S.2d 36, 2003 N.Y. App. Div. 

LEXIS 6312 (N.Y. App. Div. 1st Dep't 2003). 

Fact that federal law did not require the mentally ill to be included as eligible for a transit authority’s reduced fare program and 

that the state legislature only intended to gradually extend this specific benefit to the mentally ill by increments did not limit the 

broad anti-discriminatory protections provided mentally ill individuals under the Human Rights Law, N.Y. Exec. Law § 290 et 

seq. Staten Island Alliance for the Mentally Ill v Tolbert, 306 A.D.2d 31, 762 N.Y.S.2d 36, 2003 N.Y. App. Div. LEXIS 6312 

(N.Y. App. Div. 1st Dep't 2003). 

When an individual suffering from undifferentiated schizophrenia, who was seriously disabled and unable to use a map or plan 

a new route on the transit authority’s system or even negotiate a round trip fare, was denied participation in the transit 

authority’s reduced fare program, because her condition was not an “eligible handicap,” and she was as disabled as an 

individual who fit within one of the categories of individuals eligible for the reduced fare, she suffered discrimination which 

was prohibited by N.Y. Exec. Law § 296(2). Staten Island Alliance for the Mentally Ill v Tolbert, 306 A.D.2d 31, 762 N.Y.S.2d 

36, 2003 N.Y. App. Div. LEXIS 6312 (N.Y. App. Div. 1st Dep't 2003). 
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Trial court erred in denying a store summary judgment in plaintiff’s claim based on discriminatory denial of use of a public 

accommodation under N.Y. Exec. Law § 296(2)(a); the store made a prima facie case that plaintiff’s momentary detention, by 

asking her to pass through a security sensor a second time, had a legitimate, nondiscriminatory basis, i.e., the sensor’s 

sounding. No evidence indicated that the store’s nondiscriminatory explanation of the incident was a pretext for racially 

disparate treatment, that plaintiff otherwise suffered racial discrimination, or that a security guard even saw a Caucasian woman 

who plaintiff alleged was allowed to exit the store. Johnson v Lord & Taylor, 25 A.D.3d 435, 807 N.Y.S.2d 367, 2006 N.Y. App. 

Div. LEXIS 313 (N.Y. App. Div. 1st Dep't 2006). 

Owner’s website qualified as a place of public accommodation in that the website was an establishment dealing with goods or 

services. Sullivan v Bdg Media, 71 Misc. 3d 863, 146 N.Y.S.3d 395, 2021 N.Y. Misc. LEXIS 1305 (N.Y. Sup. Ct. 2021) . 

Application of Massachusetts’ public accommodations law to require private parade sponsor to include, as marching unit, 

organization of gays, lesbians and bisexuals violated sponsor’s First Amendment right to free speech; inasmuch as every 

participating parade unit affects message conveyed by parade, application of state’s law essentially forced private sponsor to 

alter parade’s expressive content. Hurley v Irish-American Gay, Lesbian & Bisexual Group, 515 U.S. 557, 115 S. Ct. 2338, 132 

L. Ed. 2d 487, 1995 U.S. LEXIS 4050 (U.S. 1995). 

Commissions established by New York State Human Rights Law were authorized only to hear complaints about discriminatory 

employment practices by employers, employment agencies, labor organizations and apprenticeship committees and had no 

jurisdiction as to governmental action, or action by any entity not falling within the categories mentioned above. Percy v 

Brennan, 384 F. Supp. 800, 1974 U.S. Dist. LEXIS 5879 (S.D.N.Y. 1974). 

Physician’s claim under CLS  Exec Law § 296 that emergency medicine board discriminated against him as black male native 

of Trinidad will not be dismissed, although board has argument that it is organization “which is in its nature distinctly private” 

and not subject to New York Human Rights Law (CLS  Exec Law §§ 290 et seq.), because it may also prove to be case that 

board is place of public accommodation, and its requirement that photograph be attached to application prior to physician’s 

being adjudged qualified to sit for board’s examination at least raises suspicion of discriminatory purpose.  Daniel v Am. Bd. of 

Emergency Med., 802 F. Supp. 912, 1992 U.S. Dist. LEXIS 21193 (W.D.N.Y. 1992). 

Police officers were not agents of store under CLS Exec Law § 296(2)(a), where they asked black shoppers to leave at 

management’s request due to shoplifting suspicion, because store had no right to control officers’ actions. Robinson v Town of 

Colonie, 878 F. Supp. 387, 1995 U.S. Dist. LEXIS 2849 (N.D.N.Y. 1995). 

Father’s and son’s claims against financial consultant under 42 USCS § 1981 are dismissed but not those under CLS Exec Law 

§ 296 except as to citizenship discrimination, where consultant in process of setting up investment account for Canadian citizen 

father and U.S. citizen son merely followed order of his branch manager to terminate meeting, because complaint does not set 

forth facts from which one could infer that consultant intended to discriminate as required for federal claim, but consultant’s 

execution of manager’s order could be considered aiding and abetting under § 296(6), although state law does not extend to 

“citizenship” discrimination. Cheung v Merrill Lynch, Pierce, Fenner & Smith, 913 F. Supp. 248, 1996 U.S. Dist. LEXIS 591 

(S.D.N.Y. 1996). 

82.  Private clubs  

Blacks who were refused service at private club while attending fashion show open to public, although angered, embarrassed, 

and humiliated by the incident, were entitled to compensatory damages absent evidence of expense, lost salary, or measurable 

damages suffered by reason of the discrimination; the indiscriminate award of $250 damages to each complainant was clearly 

not unreasonably large under the circumstances, and was within the statutory power to award compensatory damages to 

aggrieved persons. Batavia Lodge No. 196, etc. v New York State Div. of Human Rights, 35 N.Y.2d 143, 359 N.Y.S.2d 25, 316 

N.E.2d 318, 1974 N.Y. LEXIS 1377 (N.Y. 1974). 

A private organization did not unlawfully discriminate against the disabled when, in organizing and promoting the New York 

City Marathon, it required participants to use only their feet and not wheelchairs, skateboards, bicycles or other extraneous aids 

since, in setting the standards for the race traditionally planned as a foot event, it was a valid consideration for the club to take 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4J2K-KJK0-0039-42V1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4J2K-KJK0-0039-42V1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:629Y-16H1-JJK6-S2P5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0D-H4W0-003B-R24M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0D-H4W0-003B-R24M-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PCV0-0054-6556-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PCV0-0054-6556-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-0SG1-6RDJ-847W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-T6G0-001T-5247-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-T6G0-001T-5247-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SHT-0712-D6RV-H523-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-V8P0-006F-P501-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-V8P0-006F-P501-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VG20-003C-C0GD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VG20-003C-C0GD-00000-00&context=1000516


Page 189 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

into account the fact that the uniform requirement that the race be run on foot would tend to equalize competition. New York 

Roadrunners Club v State Div. of Human Rights, 55 N.Y.2d 122, 447 N.Y.S.2d 908, 432 N.E.2d 780, 1982 N.Y. LEXIS 3076 

(N.Y. 1982). 

Police power delegated to municipalities under State Constitution’s home rule provision permits City of New York to define 

for itself when club loses its “distinctly private” nature so as to subject it to antidiscrimination provision of City Human Rights 

Law, despite use of term “distinctly private” without further definition in CLS  Exec § 292(9), since no evidence exists of 

legislature’s preemption of antidiscrimination legislation and city’s more specific definition merely established criteria of 

selectivity and privateness based on size and amount of business-related income from nonmembers.  N.Y. State Club Ass'n v 

City of New York, 69 N.Y.2d 211, 513 N.Y.S.2d 349, 505 N.E.2d 915, 1987 N.Y. LEXIS 15359 (N.Y. 1987) , aff'd, 487 U.S. 1, 

108 S. Ct. 2225, 101 L. Ed. 2d 1, 1988 U.S. LEXIS 2861 (U.S. 1988). 

Airline travel club open only to professional travel counselors and travel agents was not place of public accommodation within 

meaning of CLS Exec §§ 296(2)(a) and 292(9) since travel club was not available to general public but was merely incentive 

program for travel agents. Ness v Pan American World Airways, 142 A.D.2d 233, 535 N.Y.S.2d 371, 1988 N.Y. App. Div. LEXIS 

12457 (N.Y. App. Div. 2d Dep't 1988). 

Cause of action brought by a husband and a wife alleging that the board of a country club aided and abetted unlawful 

discrimination was properly dismissed, because an individual could not have been held to have aided and abetted his or her 

own actions. Goldin v Engineers Country Club, 54 A.D.3d 658, 864 N.Y.S.2d 43, 2008 N.Y. App. Div. LEXIS 6559 (N.Y. App. 

Div. 2d Dep't 2008), app. denied, 13 N.Y.3d 763, 886 N.Y.S.2d 864, 915 N.E.2d 1160, 2009 N.Y. LEXIS 3475 (N.Y. 2009). 

Complaint filed by a husband and a wife against a country club failed to state a cause of action for sex discrimination based on 

their suspension from the country club; the husband and the wife failed to plead any facts showing how they were denied the 

privileges of membership on the basis of sex, particularly as both the husband and the wife were suspended while the other 

couple involved in a dispute with the husband and the wife, also a male and a female, were reinstated. Goldin v Engineers 

Country Club, 54 A.D.3d 658, 864 N.Y.S.2d 43, 2008 N.Y. App. Div. LEXIS 6559 (N.Y. App. Div. 2d Dep't 2008) , app. denied, 

13 N.Y.3d 763, 886 N.Y.S.2d 864, 915 N.E.2d 1160, 2009 N.Y. LEXIS 3475 (N.Y. 2009). 

Commissioner of the New York State Division of Human Rights, properly found that a country club’s membership admissions 

policy discriminated against applicants on the basis of creed, in violation of N.Y. Executive Law § 296(2)(a), as the club was 

properly determined to be a place of public accommodation, and did not fall within the distinctly private exception under N.Y. 

Executive Law § 292(9) since it had over 100 members and provided regular meals and services to non-members, thus, the 

club’s religious quota system to admit new members was violative of N.Y. Executive Law § 296(2)(a). Further, a current 

member of the club had standing to file the discrimination complaint as his hearing testimony demonstrated that he was 

deprived of the associational benefits of interacting with at least two potential members who were placed on a waiting list 

because there were no available openings for members of their religion. Matter of Mill Riv. Club, Inc. v New York State Div. of 

Human Rights, 59 A.D.3d 549, 873 N.Y.S.2d 167, 2009 N.Y. App. Div. LEXIS 1108 (N.Y. App. Div. 2d Dep't) , app. denied, 13 

N.Y.3d 705, 887 N.Y.S.2d 2, 915 N.E.2d 1180, 2009 N.Y. LEXIS 3500 (N.Y. 2009), app. dismissed, 12 N.Y.3d 871, 882 N.Y.S.2d 

679, 910 N.E.2d 428, 2009 N.Y. LEXIS 1779 (N.Y. 2009). 

Bringing of action for libel and malicious prosecution by tavern owner against defendant who had filed discrimination 

complaint against the tavern owner with Division of Human Rights constituted an unlawful discriminatory practice on the part 

of the tavern owner requiring dismissal of the complaint and finding in favor of defendant on his counterclaim. Moran v 

Simpson, 80 Misc. 2d 437, 362 N.Y.S.2d 666, 1974 N.Y. Misc. LEXIS 1906 (N.Y. Sup. Ct. 1974). 

Board of commissioners of fire district has discretion and authorization to approve or disapprove any person elected for 

membership in fire company, but board does not have unfettered discretion since (1) CLS Town § 176-b(3) and (16) expressly 

prohibit membership of nonresidents and convicted arsonists, and (2) discretion is also limited by antidiscrimination statutes. 

Waskewicz v Guy, 141 Misc. 2d 983, 535 N.Y.S.2d 345, 1988 N.Y. Misc. LEXIS 732 (N.Y. Sup. Ct. 1988). 

Jewish religious organization could be held liable under CLS Civ R § 40 and CLS Exec § 296 for threatening boycott against 

resort facility in retaliation for proposed use of resort by plaintiff (allegedly anti-Jewish religious corporation), despite Jewish 
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organization’s right of free speech, since boycott (as with any mode of expression) designed to secure unlawful objective (i.e., 

discrimination based on religion) is not protected by First Amendment; moreover, it was of no constitutional significance that 

Jewish organization merely threatened boycott. Defendants (Jewish religious organization and its members) were not immune 

from liability under CLS Civ R § 40 and CLS Exec § 296 for threatening boycott against resort facility in retaliation for 

proposed use of resort by plaintiff (allegedly anti-Jewish religious corporation), despite defendants’ desire to safeguard 

integrity of their religion, since, apart from certain statutory exceptions, parties are not exempt from conforming their actions to 

laws of general application not directed at speech but at conduct. Jews for Jesus, Inc. v Jewish Community Relations Council, 

Inc., 968 F.2d 286, 1992 U.S. App. LEXIS 15614 (2d Cir. N.Y. 1992). 

83.  Discrimination by religious organizations  

Defendants did not violate CLS Exec § 296(2)(a) by circulating memorandum critical of plaintiffs’ religious activities, even 

though it requested that recipients of memorandum urge others to deny plaintiffs access to facilities in which to conduct such 

activities, where plaintiffs conceded that they were not, in fact, denied access to place of public accommodation and that 

defendants (group of religious organizations) were not owners, lessees, or proprietors of such place. Defendants did not violate 

CLS Exec § 296(13) by circulating memorandum critical of plaintiffs’ religious activities, even though it requested that 

recipients of memorandum urge others to deny plaintiffs access to facilities in which to conduct such activities, where 

defendants neither blacklisted nor refused to trade with plaintiffs. Defendants’ conduct in circulating memorandum critical of 

plaintiffs’ religious activities, and requesting that recipients of memorandum urge others to deny plaintiffs access to facilities in 

which to conduct such activities, was not prohibited by CLS Exec § 296(6), even though steps proposed were inconsistent with 

Human Rights Law and Civil Rights Law, where memorandum was not directed to restaurant owners or caterers, only to 

religious associates, and conduct did not go beyond proposal stage. Jews for Jesus, Inc. v Jewish Community Relations Council, 

Inc., 79 N.Y.2d 227, 581 N.Y.S.2d 643, 590 N.E.2d 228, 1992 N.Y. LEXIS 211 (N.Y. 1992). 

Organization, which was membership corporation devoted to mutual improvement in religious knowledge of Spiritualism, 

which owned land claimed to be largest center for Spirtualism in world and which had received charter from national 

Spiritualist association, was “religious institution” within statutory exemption that nothing in statute pertaining to unlawful 

discriminatory practices bars religious institution from limiting sales or rental of housing accommodations or giving preference 

to persons of same religion or from making selection calculated to promote religious principles for which it is established or 

maintained. Attempt by religious organization to make nonmembers conversant with the organization by making its residential 

properties available to nonmembers during summer tourist season was not beyond scope of organizations’s fundamental rights 

under free exercise clause of first Amendment, notwithstanding contention that practice was inconsistent with denial of housing 

accommodations to other nonmember at other times during the year and was thus arbitrary and capricious and constituted a 

denial of equal protection to such nonmembers. Cowen v Lily Dale Assembly, 44 A.D.2d 772, 354 N.Y.S.2d 269, 1974 N.Y. App. 

Div. LEXIS 5308 (N.Y. App. Div. 4th Dep't 1974). 

Jewish theological seminary was properly granted summary judgment in action for breach of employment contract brought by 

its former professor, who had resigned in response to seminary’s decision to admit women into its program for ordination of 

Rabbis, since (1) professor failed to prove that seminary had contractual duty to refrain from changing its admission policies or 

from doing anything to offend professor’s religious beliefs, and (2) professor failed to demonstrate that seminary’s policy 

decision discriminated against him on basis of his religious convictions. Faur v Jewish Theological Seminary, 146 A.D.2d 566, 

536 N.Y.S.2d 516, 1989 N.Y. App. Div. LEXIS 120 (N.Y. App. Div. 2d Dep't 1989), app. dismissed, 74 N.Y.2d 842, 546 N.Y.S.2d 

559, 545 N.E.2d 873, 1989 N.Y. LEXIS 2932 (N.Y. 1989), app. denied, 76 N.Y.2d 706, 560 N.Y.S.2d 988, 561 N.E.2d 888, 1990 

N.Y. LEXIS 3024 (N.Y. 1990). 

There is nothing in CLS Exec § 296(11) requiring that organization be incorporated pursuant to Religious Corporations Law in 

order to invoke exemption for organizations operated in connection with religious organization; thus, college could invoke 

exemption, notwithstanding that it was incorporated under Membership Corporations Law, since it was Catholic University and 

had fundamental purpose of offering education in Catholic atmosphere. There is nothing in CLS Exec § 296(11) requiring that 

organization be incorporated pursuant to Religious Corporations Law in order to invoke exemption for organizations operated 

in connection with religious organization; thus, college could invoke exemption, notwithstanding that it was incorporated under 

Membership Corporations Law, since it was Catholic University and had fundamental purpose of offering education in 

Catholic atmosphere. Scheiber v St. John's Univ., 195 A.D.2d 544, 600 N.Y.S.2d 734, 1993 N.Y. App. Div. LEXIS 7409 (N.Y. 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2H30-008H-V01P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2H30-008H-V01P-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-83N0-003V-B2PM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-83N0-003V-B2PM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-Y4H0-003C-C2JP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-Y4H0-003C-C2JP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-BJ00-003V-B4BS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-BJ00-003V-B4BS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6368-8RD3-GXJ9-32RR-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-7BS0-003V-B240-00000-00&context=1000516


Page 191 of 221 

NY CLS Exec § 296, Part 1 of 2 

   

App. Div. 2d Dep't 1993), modified, aff'd, 84 N.Y.2d 120, 615 N.Y.S.2d 332, 638 N.E.2d 977, 1994 N.Y. LEXIS 1348 (N.Y. 

1994). 

Jewish religious organization was not entitled to summary judgment in action alleging that it violated CLS Exec § 296(6) in 

threatening boycott of resort facility in retaliation for proposed use of facility by plaintiff (allegedly anti-Jewish religious 

corporation) where trier of fact could find that statute was violated by application of concerted economic pressure and explicit 

threats on resort to coerce, compel or incite resort to cancel plaintiff’s contract and deny access to plaintiff and its members. 

Jewish religious organization was not privileged and exempt from regulation under Human Rights Law based on its threat to 

boycott resort facility in retaliation for proposed use of facility by plaintiff (allegedly anti-Jewish religious corporation), and 

thus plaintiff’s action under statute should go to trial on merits, since statute does not authorize forcing neutral party to  

discriminate on basis of religion in such party’s daily operations. Jews for Jesus, Inc. v Jewish Community Relations Council, 

Inc., 968 F.2d 286, 1992 U.S. App. LEXIS 15614 (2d Cir. N.Y. 1992). 

In an action brought by employees who alleged religious discrimination by a church employer that contracted with government 

entities, statutory religious discrimination claims could not be maintained because 42 U.S.C.S. § 2000e-1(a), N.Y. Exec. Law § 

296(11), and New York City, N.Y., Admin. Code § 8-107(12) allow religious organizations to advance their religious missions 

by discriminating on the basis of religion in employment. Lown v Salvation Army, Inc., 393 F. Supp. 2d 223, 2005 U.S. Dist. 

LEXIS 22260 (S.D.N.Y. 2005). 

84.  Schools  

Where petitioners alleged that the school board had illegally rezoned a school district so as to transfer white children to other 

schools and create room to transfer in Negro and Puerto Rican children in order to correct allegedly harmful racial imbalance, it 

was held that there existed neither a constitutional nor statutory mandate directing the board to promote integration nor any 

prohibition against such an attempt, and that the board’s freedom to act was untrammeled by the courts, which would not 

substitute their views for those of the board if there was some reasonable basis for the board’s conclusion. Van Blerkom v 

Donovan, 15 N.Y.2d 399, 259 N.Y.S.2d 825, 207 N.E.2d 503, 1965 N.Y. LEXIS 1405 (N.Y. 1965). 

University’s policy of limiting cohabitational housing eligibility to students, their spouses and dependent children did not 

facially discriminate against lesbians and gay men based on marital status, and thus action alleging such discrimination in 

violation of state and city Human Rights Laws was properly dismissed. Levin v Yeshiva Univ., 96 N.Y.2d 484, 730 N.Y.S.2d 15, 

754 N.E.2d 1099, 2001 N.Y. LEXIS 2016 (N.Y. 2001). 

In a civil rights proceeding brought by an epileptic nurse trainee who had been barred from a nurses’ training program based on 

the dissatisfaction of the Board of Cooperative Education Services by which she was being trained with her physicians’ 

attestations that her grand mal epilepsy was controlled by medication and that she was able to properly function as a licensed 

practical nurse, the Commissioner of Human Rights properly determined that the subject board was not an “employer” as 

defined in Exec Law § 296, since such board existed “for the purpose of carrying out a program of shared educational services 

in the schools of the supervisory district and for providing instruction in such special subjects as the [education] commissioner 

may approve” pursuant to Educ Law § 1950(1), so that the trainee’s relationship to the board was educational in nature and 

lacked the mutually beneficial economic substance that is the touchstone of an employer-employee relationship; however, the 

commissioner erred in ruling that, due to the fact that the board was a public educational institution, it was not an “educat ion 

corporation or association” within the meaning of Exec Law § 296(4) so as to be subject to the jurisdiction of the Division of 

Human Rights, since the board was an education corporation organized and existing under Educ Law § 1950, was nonsectarian, 

and was exempt from real property taxes under Real P Tax Law § 408, and so fell within the definition of the statute, and since 

the fact that the board was also subject to Educ Law § 313 did not affect the jurisdiction of the Human Rights Division, in that 

the division exercises concurrent jurisdiction over discrimination claims. State Div. of Human Rights v Board of Coop. Educ. 

Services, 98 A.D.2d 958, 470 N.Y.S.2d 209, 1983 N.Y. App. Div. LEXIS 21283 (N.Y. App. Div. 4th Dep't 1983) , app. dismissed, 

62 N.Y.2d 645 (N.Y. 1984). 

An award of compensatory damages to a person aggrieved by an illegal discriminatory practice may include compensation for 

mental anguish, and such an award may be based solely on the testimony of the complainant. Board of Educ. v McCall, 108 
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A.D.2d 855, 485 N.Y.S.2d 357, 1985 N.Y. App. Div. LEXIS 43182 (N.Y. App. Div. 2d Dep't), app. denied, 65 N.Y.2d 601, 1985 

N.Y. LEXIS 14750 (N.Y. 1985). 

Fifty-three-year-old practicing psychologist, who alleged age discrimination under CLS Exec § 296(4), failed to establish 

cognizable cause of action since undisputed facts showed that his academic performance was below accepted standard for 

admission to defendant medical school where (1) estimated undergraduate grade point average in basic sciences of admitted 

students was 3.5, whereas plaintiff’s average was 1.98 and was significantly lower than any admitted student, (2) overall grade 

point average of admitted students was 3.4, whereas plaintiff’s average was 2.09, and (3) plaintiff’s medical college admission 

test scores were well below average; contrary result was not required by fact that plaintiff was called for interview instead of 

being summarily eliminated from consideration on basis of his grades. Brown v Albert Einstein College of Medicine of Yeshiva 

University, 172 A.D.2d 197, 568 N.Y.S.2d 61, 1991 N.Y. App. Div. LEXIS 4233 (N.Y. App. Div. 1st Dep't 1991). 

Medical student failed to state cause of action for discrimination by medical college where he alleged that college discriminated 

against him on basis of illness when it dismissed him purportedly because of poor academic performance since student’s illness 

was not disability within meaning of CLS Exec § 292(21) as he did not dispute that illness was cause of his poor performance. 

Lowinger v State University of New York Health Science Center, 180 A.D.2d 606, 580 N.Y.S.2d 316, 1992 N.Y. App. Div. 

LEXIS 2860 (N.Y. App. Div. 1st Dep't), app. denied, 80 N.Y.2d 753, 587 N.Y.S.2d 904, 600 N.E.2d 631, 1992 N.Y. LEXIS 1733 

(N.Y. 1992). 

Plaintiffs stated cause of action for discrimination where private nursery school denied use of its facilities to infant plaintiff by 

reason of her disability, in violation of CLS Exec § 296(2)(a) and (4) and NYC Admin Code § 8-107(4)(a), and denials 

complained of were not “strictly educational or pedagogic in nature” so as to remove them from purview of Code’s 

antidiscrimination provisions by operation of NYC Admin Code § 8-107(4)(f). Stein v 92nd St. YM-YWHA, Inc., 273 A.D.2d 

181, 710 N.Y.S.2d 68, 2000 N.Y. App. Div. LEXIS 7493 (N.Y. App. Div. 1st Dep't 2000). 

Dismissal of a parent’s statutory discrimination claims against a board of education—based on the board’s alleged failure to 

provide the parent’s handicapped child with an appropriate mode of transportation on a minibus to a special education school—

was inappropriate because the board may have acted with bad faith, gross misjudgment, or deliberate indifference to the rights 

of the child to be transported by minibus thereby depriving the child of a free appropriate public education. I.M. v City of New 

York, 178 A.D.3d 126, 111 N.Y.S.3d 273, 2019 N.Y. App. Div. LEXIS 7763 (N.Y. App. Div. 1st Dep't 2019) . 

Dismissal of a parent’s statutory discrimination claims against a school bus operator—based on a board of education’s alleged 

failure due to a coding error to provide the parent’s handicapped child with an appropriate mode of transportation on a minibus 

to a special education school—was appropriate because the operator was not liable for the failure to accommodate the child 

emanating solely from the board’s statutory obligation to provide the child with a free appropriate public education. I.M. v City 

of New York, 178 A.D.3d 126, 111 N.Y.S.3d 273, 2019 N.Y. App. Div. LEXIS 7763 (N.Y. App. Div. 1st Dep't 2019) . 

As respects statute prohibiting any educational corporation or association that holds itself out to public to be nonsectarian and 

exempt from taxation from denying “use of its facilities” to any person otherwise qualified, by reason of race, color, religion, or 

national origin, attempt to distinguish between “denial of use of facilities” and “denial of admission” is a strained and tenuous 

construction not consonant with plain meaning in language; “use of facilities” covers admission of qualified students. New York 

University v New York State Div. of Human Rights, 84 Misc. 2d 702, 378 N.Y.S.2d 842, 1975 N.Y. Misc. LEXIS 3202 (N.Y. Sup. 

Ct.), aff'd, 49 A.D.2d 821, 373 N.Y.S.2d 719, 1975 N.Y. App. Div. LEXIS 10940 (N.Y. App. Div. 1st Dep't 1975). 

Sex discrimination claim arising from university’s decision to eliminate varsity wrestling, asserted by male students who had 

decided to attend university because they were told that wrestling program would be offered for 4 years, would be dismissed 

absent specific allegations that termination of wrestling program constituted intentional discrimination, or circumstance that 

could give rise to inference of racial discriminatory intent; furthermore, there was no proof that wrestlers were excluded on 

basis of gender from participating in, denied benefits of, or subjected to discrimination in university’s athletic program. Cooper 

v Peterson, 164 Misc. 2d 878, 626 N.Y.S.2d 432, 1995 N.Y. Misc. LEXIS 179 (N.Y. Sup. Ct. 1995). 

Trial court erred in an N.Y. C.P.L.R. art. 78 proceeding in prohibiting the State Division of Human Rights (SDHR) from 

investigating discrimination complaints against a school district because the school district had not exhausted its administrative 
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remedies in that the hearing process was not completed, and, in the context of that administrative proceeding, the school district 

could have challenged the applicability of  N.Y. Exec. Law § 296(4) and, at the same time, mounted a defense to the 

discrimination charges; once a final determination was issued, the school district, if necessary, had the opportunity to raise its 

issues in a challenge to SDHR’s final determination. In addition, it was by no means certain that the SDHR would not find for 

the school district as to the discrimination charges and the school district, if necessary, also had the opportunity to challenge 

any final determination pursuant to  N.Y. Exec. Law § 298.  Matter of Newfield Cent. School Dist. v New York State Div. of 

Human Rights, 66 A.D.3d 1314, 888 N.Y.S.2d 244, 2009 N.Y. App. Div. LEXIS 7593 (N.Y. App. Div. 3d Dep't 2009). 

Public school districts were among the “educational institutions” over which the New York State Division of Human Rights 

had jurisdiction for N.Y. Exec. Law § 296(4) purposes. Matter of Ithaca City School Dist. v New York State Div. of Human 

Rights, 87 A.D.3d 268, 926 N.Y.S.2d 686, 2011 N.Y. App. Div. LEXIS 5474 (N.Y. App. Div. 3d Dep't 2011) , rev'd, 19 N.Y.3d 

481, 950 N.Y.S.2d 67, 973 N.E.2d 162, 2012 N.Y. LEXIS 1353 (N.Y. 2012). 

Determination that a school district, which did not dispute that the majority of the alleged incidents occurred, permitted 

students to engage in a course of racially-motivated harassment of a student was supported by substantial evidence where 

ample testimony and other evidence, including a videotape of one of these incidents, supported allegations that the student was 

subjected to verbal and physical abuse on a bus, including being spat upon, which was reported to the school; nevertheless, the 

school district’s middle school administrators routinely imposed only two to three-day suspensions on the offending students in 

response and testified that they felt it was “unfair” to move a problem student to another school to address that student’s 

conduct. The assistant principal conceded that there was a “racial tidal wave” that year, the school bus was a “hell hole” and he 

knew that the student had been threatened with gun violence, but did not require the offenders to submit to more serious 

superintendent’s hearings, did not impose lengthier suspensions, and did not even exercise his unilateral power to ban the 

offenders from riding on that particular bus. Matter of Ithaca City School Dist. v New York State Div. of Human Rights, 87 

A.D.3d 268, 926 N.Y.S.2d 686, 2011 N.Y. App. Div. LEXIS 5474 (N.Y. App. Div. 3d Dep't 2011), rev'd, 19 N.Y.3d 481, 950 

N.Y.S.2d 67, 973 N.E.2d 162, 2012 N.Y. LEXIS 1353 (N.Y. 2012). 

High school teacher was not discriminated against pursuant to N.Y. Exec. Law § 296 when directed to teach a weight-training 

class. The teacher conceded that other teachers at the school had been assigned to teach the same class and that, as a licensed 

physical education teacher, the teacher met the requirement for teaching weight training. Ruane-Wilkins v Board of Education 

of the City of New York, 238 N.Y.L.J. 17, 2007 N.Y. Misc. LEXIS 5422 (N.Y. Sup. Ct. July 3, 2007), aff'd, 56 A.D.3d 648, 868 

N.Y.S.2d 112, 2008 N.Y. App. Div. LEXIS 8719 (N.Y. App. Div. 2d Dep't 2008). 

High school teacher was not discriminated against pursuant to N.Y. Exec. Law § 296 when her request for a transfer was denied. 

The teacher acknowledged that the board of education was correct in denying her request since the teacher did not have enough 

seniority to qualify for a transfer that was not based on hardship. Ruane-Wilkins v Board of Education of the City of New York, 

238 N.Y.L.J. 17, 2007 N.Y. Misc. LEXIS 5422 (N.Y. Sup. Ct. July 3, 2007), aff'd, 56 A.D.3d 648, 868 N.Y.S.2d 112, 2008 N.Y. 

App. Div. LEXIS 8719 (N.Y. App. Div. 2d Dep't 2008). 

High school teacher alleged retaliation pursuant to N.Y. Exec. Law § 296(7) by being placed in an oversized class or being 

assigned to a weight training class, but except for the filing of a transfer request, the teacher did not advance any reason for the 

alleged retaliatory actions. The teacher’s retaliation claims failed. Ruane-Wilkins v Board of Education of the City of New York, 

238 N.Y.L.J. 17, 2007 N.Y. Misc. LEXIS 5422 (N.Y. Sup. Ct. July 3, 2007), aff'd, 56 A.D.3d 648, 868 N.Y.S.2d 112, 2008 N.Y. 

App. Div. LEXIS 8719 (N.Y. App. Div. 2d Dep't 2008). 

School district could not have a public hearing enjoined on a probable cause determination by the New York State Division of 

Human Rights (SDHR) that it engaged in an unlawful discriminatory practice under N.Y. Exec. Law § 296(14) by not allowing 

a hearing impaired student to use a service dog as the district could not claim res judicata or collateral estoppel on the issue as 

the parents’ separate action in federal district court did not include the SDHR as a party; the district had also not exhausted its 

administrative remedies under N.Y. Exec. Law § 298 as the public hearing had not yet been held. E. Meadow Union Free Sch. 

Dist. v New York State Div. of Human Rights, 238 N.Y.L.J. 36, 2007 N.Y. Misc. LEXIS 6004 (N.Y. Sup. Ct. Aug. 7, 2007). 

School district could not have a public hearing enjoined on a probable cause determination by the New York State Division of 

Human Rights (SDHR) that it engaged in an unlawful discriminatory practice under N.Y. Exec. Law § 296(14) by not allowing 
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a hearing impaired student to use a service dog because such a determination was not subject to review under N.Y. C.P.L.R. 

art. 78. E. Meadow Union Free Sch. Dist. v New York State Div. of Human Rights, 238 N.Y.L.J. 36, 2007 N.Y. Misc. LEXIS 

6004 (N.Y. Sup. Ct. Aug. 7, 2007). 

Disgruntled graduate student may proceed with human rights law claim against university, where he was forced out of 

doctorate program after failing oral examination for third time, because he claims that, had he been female, defendants would 

have given him opportunity to take examination in writing, given him different committee on third try, or permitted him to take 

course to make up for any deficiencies in his understanding of material. Bucklen v Rensselaer Polytechnic Inst., 166 F. Supp. 

2d 721, 2001 U.S. Dist. LEXIS 12686 (N.D.N.Y. 2001). 

Student’s claim under N.Y. Exec. Law § 296 failed because no provision of New York Human Rights Law prohibited 

discrimination by a state college against a student on the basis of sex. Hayut v State Univ. of New York, 217 F. Supp. 2d 280, 

2002 U.S. Dist. LEXIS 14203 (N.D.N.Y. 2002), aff'd in part, vacated in part, 352 F.3d 733, 2003 U.S. App. LEXIS 25723 (2d 

Cir. N.Y. 2003). 

In an action in which students filed suit against a school district and a teacher claiming violations of § 296 of the New York 

Human Rights Law (NYHRL), N.Y. Exec. Law § 296, defendants were granted summary judgment because all of the alleged 

incidents in the present case occurred in the years 2000 and 2001, well before § 296(4) the NYHRL was amended in 2003 to 

allow students to sue for sexual harassment by a teacher, and because the NYHRL’s provisions did not apply retroactively, 

Tesoriero v Syosset Cent. Sch. Dist., 382 F. Supp. 2d 387, 2005 U.S. Dist. LEXIS 22347 (E.D.N.Y. 2005). 

In an action in which parents of a hearing impaired student alleged that a school district and its officials violated N.Y. Exec. 

Law § 296 by refusing to allow the student to bring a service dog to school, the parents failed to prove a likelihood of success 

on the merits because the school district provided the student with reasonable accommodations by providing a sign language 

interpreter, an FM transmitter, a student note taker, extra time to take tests, and daily one-on-one sessions with a specialist 

teacher for the deaf and hearing impaired. Cave v E. Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 2007 U.S. Dist. 

LEXIS 19908 (E.D.N.Y. 2007). 

In an action in which parents of a hearing impaired student alleged that a school district and its officials discriminated against 

the student by refusing to allow the student to bring a service dog to school, the parents were not likely to succeed on a claim 

under N.Y. Exec. Law § 296(14) because the parents did not prove by a preponderance of the evidence that the student had a 

speech discrimination score of forty percent or less and the legislature did not intend the phrase “a person with a disability” to 

include persons with hearing impairments. Under the parents’ interpretation that § 296(14) applied because the student was a 

person with a disability, the portion of the law speaking specifically to hearing impairments was superfluous. Cave v E. 

Meadow Union Free Sch. Dist., 480 F. Supp. 2d 610, 2007 U.S. Dist. LEXIS 19908 (E.D.N.Y. 2007). 

In a suit based on a sexual relationship between a teacher and a student, school employees were not liable under N.Y. Exec. Law 

§ 296(4) because this provision only applied to education corporations. Romero v City of New York, 839 F. Supp. 2d 588, 2012 

U.S. Dist. LEXIS 36049 (E.D.N.Y. 2012). 

In a suit based on a sexual relationship between a teacher and a student, a special commissioner for investigation to a city 

school district was not liable under N.Y. Exec. Law § 296(4) because it was not an education corporation or association. 

Romero v City of New York, 839 F. Supp. 2d 588, 2012 U.S. Dist. LEXIS 36049 (E.D.N.Y. 2012). 

In a suit based on a sexual relationship between a teacher and a student, a city department of education was not liable under 

N.Y. Exec. Law § 296(4) because it immediately took remedial measures when it obtained knowledge of the sexual relationship. 

Romero v City of New York, 839 F. Supp. 2d 588, 2012 U.S. Dist. LEXIS 36049 (E.D.N.Y. 2012). 

Appeal alleging that superintendent and principal violated federal and state anti-discrimination laws by denying petitioner’s 

hearing impaired son access to hearing dog during administration of Regents examination was dismissed to extent that 

petitioner sought determination that students who utilize guide dogs, hearing dogs or service dogs be granted access to all New 

York State Education Department approved Regents examination testing sites; commissioner does not have authority to issue 

declaratory judgments, petitioner lacked standing to seek relief on behalf of other students, and there were other proceedings 

involving same issues and same parties which were currently pending in state court. 2009 Op Comm Ed No. 15,899. 
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V.  Practice and Procedure  

85.  In general  

An award by the Commissioner of Human Rights of compensatory damages to a female complainant on the basis of sex 

discrimination in job qualifications should have been deleted from his order, not because of the failure of proof that the 

discrimination had been intentional, but because the record did not contain proof that she had suffered mental anguish or 

humiliation. Cullen v Nassau County Civil Service Com., 53 N.Y.2d 492, 442 N.Y.S.2d 470, 425 N.E.2d 858, 1981 N.Y. LEXIS 

2583 (N.Y. 1981). 

Town was not entitled to writ of prohibition to prevent Division of Human Rights from considering town employee’s complaint 

of racial discrimination, despite assertion that employee had already litigated his discrimination claim in disciplinary 

proceeding brought against him under Civil Service Law, since division had jurisdiction to investigate and pass on claim of 

discrimination, and town would have opportunity to challenge division’s findings on merits after division investigated 

complaint, and thus town suffered no irreparable harm. Town of Huntington v New York State Div. of Human Rights, 82 N.Y.2d 

783, 604 N.Y.S.2d 541, 624 N.E.2d 678, 1993 N.Y. LEXIS 3273 (N.Y. 1993). 

Defendant employer was not entitled to dismissal of gender discrimination complaint under CLS Exec § 296 on basis that State 

Division of Human Rights (SDHR) delayed 11 years before holding hearing on complaint and then delayed its order for 

another 3 years, where no substantial actual prejudice resulted in that employer’s witnesses were able to testify without 

difficulties owing to memory loss regarding issues on which SDHR based its finding of discrimination. Diaz Chem. Corp. v 

New York State Div. of Human Rights, 91 N.Y.2d 932, 670 N.Y.S.2d 397, 693 N.E.2d 744, 1998 N.Y. LEXIS 599 (N.Y. 1998). 

Commission against discrimination had power to waive time limit of its own rules which provided that application for 

reconsideration must be filed within 15 days from date of mailing of notice of disposition of investigation to determine whether 

petitioner was place of public accommodation within meaning of statute which forbids discrimination. Lake Placid Club, Inc. v 

Abrams, 6 A.D.2d 469, 179 N.Y.S.2d 487, 1958 N.Y. App. Div. LEXIS 4278 (N.Y. App. Div. 3d Dep't 1958) , aff'd, 6 N.Y.2d 857, 

188 N.Y.S.2d 561, 160 N.E.2d 92, 1959 N.Y. LEXIS 1289 (N.Y. 1959). 

An employee was not collaterally estopped from asserting claims alleging sexual harassment where a prior administrative 

hearing that resulted in denial of unemployment benefits did not provide a full opportunity to litigate the issues raised, in that 

the prior administrative proceeding did not provide a full opportunity to litigate the instant issues.  Schwarz v Schnipper, 87 

A.D.2d 510, 447 N.Y.S.2d 488, 1982 N.Y. App. Div. LEXIS 15746 (N.Y. App. Div. 1st Dep't 1982). 

The Commissioner of Human Rights erred in determining that complainant’s civil service employment had been terminated 

due to an unlawful discriminatory practice under Exec Law § 296(16), and in ordering reinstatement of the complainant to his 

prior position and an allowance of back pay, since the commissioner lacked the power to order complainant’s reinstatement in 

that the complainant was a probationary employee, and since the award of back pay was dependent at its terminus upon the 

offer of appointment. New York State Dep't of Mental Hygiene v State Div. of Human Rights, 103 A.D.2d 546, 481 N.Y.S.2d 

371, 1984 N.Y. App. Div. LEXIS 19972 (N.Y. App. Div. 2d Dep't 1984), aff'd, 66 N.Y.2d 752, 497 N.Y.S.2d 361, 488 N.E.2d 

107, 1985 N.Y. LEXIS 17645 (N.Y. 1985). 

State was not entitled to dimsissal of state employee’s suit for sexual discrimination under CLS Exec § 296 for failure to meet 

90-day statute of limitations, even though some acts complained of had occurred more than one year earlier, where complaint 

alleged not isolated instances, but continuous course of discriminatory conduct resulting in employee’s termination, date of 

which was within 90-day time period. State was not entitled to dismissal of state employee’s suit for sexual discrimination in 

violation of CLS Exec § 296, on theory that employee had elected to pursue administrative remedies, where letter of complaint 

employee had sent to State Division of Human Rights did not result in investigation of charges, but only in division’s sending 

employee letter indicating employee had to file formal, verified complaint before division would take any action, and employee 

did not respond further to division but instead filed suit. Brown v State, 125 A.D.2d 750, 509 N.Y.S.2d 169, 1986 N.Y. App. Div. 

LEXIS 62984 (N.Y. App. Div. 3d Dep't 1986), app. dismissed, 70 N.Y.2d 747, 519 N.Y.S.2d 1034, 514 N.E.2d 392, 1987 N.Y. 

LEXIS 18626 (N.Y. 1987). 
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State was entitled to dismissal of state employee’s cause of action for intentional infliction of emotional distress which was part 

of CLS Exec § 296 action against both state and several of employee’s supervisors for sexual discrimination since, under 

doctrine of respondeat superior, state could be liable for supervisors’ acts only if employee could establish that supervisors 

were acting in their official capacities, proof of which would also bring into play public policy prohibiting maintenance against 

state of suits for intentional infliction of emotional distress where act complained of constitutes official conduct. Brown v State, 

125 A.D.2d 750, 509 N.Y.S.2d 169, 1986 N.Y. App. Div. LEXIS 62984 (N.Y. App. Div. 3d Dep't 1986), app. dismissed, 70 

N.Y.2d 747, 519 N.Y.S.2d 1034, 514 N.E.2d 392, 1987 N.Y. LEXIS 18626 (N.Y. 1987). 

Employee was denied fair trial in age discrimination case when trial court limited testimony of plaintiff employee’s witness 

(retired employee of defendant employer) concerning his personal experience with discriminatory attitude toward older 

employees displayed by individual responsible for terminating plaintiff’s employment; it could not be said, as matter of  law, 

that witness’ intended testimony was so remote that potential for prejudice outweighed probative value of evidence on age 

discrimination issue. Murphy v American Home Products Corp., 159 A.D.2d 46, 558 N.Y.S.2d 920, 1990 N.Y. App. Div. LEXIS 

8346 (N.Y. App. Div. 1st Dep't 1990). 

Although action brought under CLS Exec § 296 is not tort claim which falls under notice provisions of General Municipal Law, 

notice of claim was nevertheless required by CLS Town § 67(1) and (2). Scopelliti v Town of New Castle, 210 A.D.2d 308, 620 

N.Y.S.2d 405, 1994 N.Y. App. Div. LEXIS 12598 (N.Y. App. Div. 2d Dep't 1994). 

Action brought under CLS Exec § 296 is not tort claim; thus, such action is not subject to notice of claim provisions of CLS 

Educ § 3813(2) or CLS Gen Mun § 50-e. Lane-Weber v Plainedge Union Free Sch. Dist., 213 A.D.2d 515, 624 N.Y.S.2d 185, 

1995 N.Y. App. Div. LEXIS 2912 (N.Y. App. Div. 2d Dep't 1995), app. dismissed, 87 N.Y.2d 968, 642 N.Y.S.2d 196, 664 N.E.2d 

1259, 1996 N.Y. LEXIS 144 (N.Y. 1996). 

Plaintiff was not entitled to jury trial in action alleging age discrimination in employment where he sought both monetary 

damages and equitable relief in form of judgment setting aside his retirement and reinstating him to his former position. 

Bockino v Metropolitan Transp. Auth., 224 A.D.2d 471, 638 N.Y.S.2d 137, 1996 N.Y. App. Div. LEXIS 1204 (N.Y. App. Div. 2d 

Dep't), app. denied, 88 N.Y.2d 805, 646 N.Y.S.2d 985, 670 N.E.2d 226, 1996 N.Y. LEXIS 1688 (N.Y. 1996), app. denied, 87 

N.Y.2d 1017, 644 N.Y.S.2d 150, 666 N.E.2d 1064, 1996 N.Y. LEXIS 1204 (N.Y. 1996). 

Administrative Law Judge abused his discretion in refusing employer’s request to have complainant examined by its 

psychiatrist where complainant had alleged serious psychiatric injuries as result of discrimination; any alleged difficulties 

complainant might experience with examination could be mitigated by imposition of reasonable conditions. Carrier Corp. v 

New York State Div. of Human Rights, 224 A.D.2d 936, 637 N.Y.S.2d 877, 1996 N.Y. App. Div. LEXIS 1572 (N.Y. App. Div. 4th 

Dep't 1996). 

Employer was not prejudiced by Administrative Law Judge’s (ALJ’s) conduct of hearing on age discrimination and retaliation 

matter, even if ALJ had acted in prosecutorial fashion or partial manner, where none of questions asked by ALJ elicited 2 

admissions of retaliatory conduct that were basis of finding of retaliation against employer. Electchester Hous. Project v Rosa, 

225 A.D.2d 772, 639 N.Y.S.2d 848, 1996 N.Y. App. Div. LEXIS 3155 (N.Y. App. Div. 2d Dep't 1996). 

Award of $25,000 to employee as compensatory damages for mental anguish and humiliation was excessive where she testified 

that, as result of employer’s retaliatory action in threatening to deny her unemployment insurance benefits for bringing age 

discrimination action against it, she felt “bad, angry, hurt, embarrassed, and shocked”; such testimony only supported award of 

up to $2,500 for mental anguish and humiliation. Electchester Hous. Project v Rosa, 225 A.D.2d 772, 639 N.Y.S.2d 848, 1996 

N.Y. App. Div. LEXIS 3155 (N.Y. App. Div. 2d Dep't 1996). 

Determination by State Division of Human Rights that there was no probable cause to believe that employer unlawfully 

discriminated against petitioner on basis of his age was not arbitrary and capricious merely because no hearing was held since 

petitioner was given full opportunity to present his evidence and to discuss with Division status of investigation, and his 

submissions were in fact considered. Gleason v W.C. Dean Sr. Trucking, 228 A.D.2d 678, 646 N.Y.S.2d 20, 1996 N.Y. App. 

Div. LEXIS 7390 (N.Y. App. Div. 2d Dep't 1996). 
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It is within discretion of State Division of Human Rights to decide method to be used in investigating claim, and as long as 

petitioner has full opportunity to present claim, neither hearing nor confrontation conference is mandated. Gleason v W.C. 

Dean Sr. Trucking, 228 A.D.2d 678, 646 N.Y.S.2d 20, 1996 N.Y. App. Div. LEXIS 7390 (N.Y. App. Div. 2d Dep't 1996). 

Delay of some 4 years from time of hearing to final determination of Division of Human Rights was not substantially 

prejudicial as matter of law so as to warrant dismissal of petition. Comor v New York State Div. of Human Rights, 231 A.D.2d 

715, 647 N.Y.S.2d 842, 1996 N.Y. App. Div. LEXIS 9693 (N.Y. App. Div. 2d Dep't 1996). 

Award of back pay should have been reduced by amount of unemployment insurance petitioner received during period covered 

by award. Allender v Mercado, 233 A.D.2d 153, 649 N.Y.S.2d 144, 1996 N.Y. App. Div. LEXIS 11498 (N.Y. App. Div. 1st Dep't 

1996), app. dismissed, app. denied, 89 N.Y.2d 1055, 659 N.Y.S.2d 846, 681 N.E.2d 1292, 1997 N.Y. LEXIS 765 (N.Y. 1997). 

In employees’ discrimination action under CLS Exec § 296(1)(a), sanction imposed against employees’ counsel of $1,000 

payable to Lawyers’ Fund for Client Protection would be vacated where counsel’s actions did not rise to level of “frivolous 

conduct.” Stephenson v Hotel Emples. & Restaurant Emples. Union Local 100, 246 A.D.2d 457, 668 N.Y.S.2d 193, 1998 N.Y. 

App. Div. LEXIS 626 (N.Y. App. Div. 1st Dep't 1998). 

Dismissal of complaint by Division of Human Rights on ground of administrative convenience (ACD) was arbitrary, in 

contravention of CLS Exec § 297(9) and 9 NYCRR § 465.5(e)(2)(vi), where complainant filed administrative complaint with 

Division and thereafter sought ACD from Division in order to commence action in state court, and, before Division granted 

ACD, complainant commenced action in state Supreme Court. Legg v Eastman Kodak Co., 248 A.D.2d 936, 670 N.Y.S.2d 291, 

1998 N.Y. App. Div. LEXIS 2969 (N.Y. App. Div. 4th Dep't 1998). 

Court should have granted defendants’ motion to change venue from Bronx to New York County where New York County was 

site of allegedly discriminatory conduct and county in which all of anticipated nonparty witnesses resided, defendants furnished 

names and addresses of potential nonparty witnesses, setting forth essence of their anticipated testimony, and manner in which 

they would be inconvenienced, and plaintiffs failed to identify single nonparty witness who would be inconvenienced by 

attending trial in New York County. Mohammad v Board of Managers, 262 A.D.2d 76, 691 N.Y.S.2d 486, 1999 N.Y. App. Div. 

LEXIS 6472 (N.Y. App. Div. 1st Dep't 1999). 

In action alleging that school district negligently and recklessly administered health insurance claims of plaintiff’s decedent, 

causes of action under CLS Exec § 296 and 42 USCS §§ 12101 et seq., based on alleged medical disability discrimination, 

were not tort claims governed by CLS Gen Mun § 50-e. Polvino v Island Group Admin., Inc., 264 A.D.2d 720, 694 N.Y.S.2d 

728, 1999 N.Y. App. Div. LEXIS 9084 (N.Y. App. Div. 2d Dep't 1999). 

Verdict sheet asking whether plaintiff attorney, suing his former law firm for age discrimination in firing him when he was 60 

years old, possessed qualifications necessary for position required by firm at time of his discharge, did not unfairly increase his 

burden of proof; satisfactory job performance depends on employer’s criteria, not standards that may seem reasonable to jury or 

judge. Schutz v Finkelstein, Bruckman, Wohl, Most & Rothman, 275 A.D.2d 407, 712 N.Y.S.2d 606, 2000 N.Y. App. Div. LEXIS 

8850 (N.Y. App. Div. 2d Dep't 2000), app. denied, 96 N.Y.2d 779, 725 N.Y.S.2d 634, 749 N.E.2d 204, 2001 N.Y. LEXIS 645 

(N.Y. 2001). 

Testimony of employer’s former director of equal opportunity which contained hearsay statements was not admissible on 

behalf of employment discrimination plaintiff, as admission of employer; declaration made by agent without authority to speak 

for principal is not within “speaking agent” exception to hearsay rule, even if agent was authorized to act in matter to which his 

declaration relates. Simpson v N.Y. City Transit Auth., 283 A.D.2d 419, 724 N.Y.S.2d 196, 2001 N.Y. App. Div. LEXIS 4772 

(N.Y. App. Div. 2d Dep't 2001). 

Sua sponte dismissal of a former employee’s claim of disability discrimination in violation of N.Y. Exec. Law § 296 was error 

because, although the former employee failed to comply with the grievance procedure set forth in the parties’ collective 

bargaining agreement (CBA), the CBA contained no provisions for resolution of employment discrimination disputes, let alone 

any clear and unmistakable language waiving the right to judicial forum for such claims; although the former employer and the 

superintendent asserted a failure to exhaust administrative remedies in support of their motion to dismiss the former employee’s 

separate cause of action alleging breach of contract, the former employer and the superintendent never set forth the failure to 
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exhaust administrative remedies in support of their motion to dismiss the employment discrimination claim, and thus the 

former employee was deprived of an opportunity to submit additional proof in opposition. Ambrosino v Village of Bronxville, 

58 A.D.3d 649, 873 N.Y.S.2d 312, 2009 N.Y. App. Div. LEXIS 372 (N.Y. App. Div. 2d Dep't 2009). 

Fire company, its president, and fire chief were not entitled to dismissal of a former fireman’s discrimination causes of action 

based on the fireman’s failure to serve a notice of claim because the notice of claim requirements of N.Y. Gen. Mun. Law § 50-e 

did not apply to discrimination causes of action under the Human Rights Law, N.Y. Exec. Law § 296 et seq. Thygesen v North 

Bailey Volunteer Fire Co., Inc., 106 A.D.3d 1458, 964 N.Y.S.2d 816, 2013 N.Y. App. Div. LEXIS 3128 (N.Y. App. Div. 4th Dep't 

2013). 

Grand Jury minutes, sealed pursuant to CPL 160.50 upon the dismissal of indictments against physicians accused of assault in 

the second degree, may not be disclosed to the Attorney-General for the purpose of aiding an investigation of the physicians’ 

alleged professional misconduct since the purpose of CPL 160.50 and the related subdivision 14 of section 296 of the Executive 

Law is to protect individuals from adverse consequences based upon unsustained accusations, statutorily allowed judicial 

discretion to release Grand Jury minutes does not permit the disclosure of minutes sealed pursuant to CPL 160.50 except in 

limited circumstances and the instant action is not an appropriate case, as the key witness has published a book in which his 

activities as a “ghost surgeon” are detailed; the Attorney-General has, therefore, failed to demonstrate any overriding need for 

the Grand Jury minutes. In re Attorney-General of New York, 101 Misc. 2d 36, 420 N.Y.S.2d 685, 1979 N.Y. Misc. LEXIS 2624 

(N.Y. Sup. Ct. 1979). 

Doctrine of strict liability does not apply in cases involving sexual discrimination, but it is affirmative burden to plead and 

prove that employer either had knowledge or acquiesced in discriminatory conduct of supervisor or co-worker, however where 

plaintiff alleges in pleadings that her supervisor, who committed alleged sexual discrimination is president of corporate 

employer, his knowledge of wrongful conduct must be considered imputed to corporate defendant. Kersul v Skulls Angels, Inc., 

130 Misc. 2d 345, 495 N.Y.S.2d 886, 1985 N.Y. Misc. LEXIS 3201 (N.Y. Sup. Ct. 1985). 

Assertion of third cause of action for retaliatory firing under CLS Labor § 740, in complaint also alleging common law breach 

of contract and violation of Human Rights Law (CLS Exec § 296), technically required dismissal of first 2 causes of action 

since institution of action for retaliatory firing is “deemed a waiver of the rights and remedies available under any other 

contract, collective bargaining agreement, law, rule or regulation or under the common law” by CLS Labor § 740(7). Gonzalez 

v John T. Mather Memorial Hosp., 147 Misc. 2d 1082, 559 N.Y.S.2d 467, 1990 N.Y. Misc. LEXIS 388 (N.Y. Sup. Ct. 1990). 

Cause of action under Human Rights Law, CLS Exec § 296, based on alleged discriminatory “rehiring” of Caucasian woman to 

fill plaintiff’s position following her termination as part of general staff reduction, would be dismissed due to existence of prior 

administrative complaint for discrimination based on same hiring, even though administrative complaint did not use exact word 

“rehiring,” since private person may commence action for violation of Human Rights Law only if that person has not 

previously filed administrative complaint with State Division of Human Rights covering same grievance. Plaintiff’s cause of 

action under the Human Rights Law (Executive Law § 296), based upon the alleged discriminatory “rehiring” of a Caucasian 

woman to fill plaintiff’s old position following her termination as part of a general staff reduction in defendant’s news division, 

must be dismissed due to the existence of a prior administrative complaint based on the very same hiring. A private person may 

commence an action for violation of the Human Rights Law only if that person had not previously filed an administrative 

complaint with the State Division of Human Rights covering the same grievance. Although the administrative complaint does 

not use the word “rehire”, there is a substantial identity of issues between the administrative complaint and the legal claim for a 

wrongful failure to rehire so as to require dismissal of the legal claim. Tong v National Broadcasting Co., 150 Misc. 2d 4, 566 

N.Y.S.2d 819, 1990 N.Y. Misc. LEXIS 703 (N.Y. Sup. Ct. 1990), aff'd, 182 A.D.2d 354, 585 N.Y.S.2d 695, 1992 N.Y. App. Div. 

LEXIS 5206 (N.Y. App. Div. 1st Dep't 1992). 

State procedures for adjudicating claim of employment discrimination are sufficient under due process clause of Fourteenth 

Amendment, where under state’s law (1) claim requires state’s antidiscrimination agency to investigate whether there is 

probable cause to believe that complaint is true, (2) before probable cause determination is made, claimant is entitled to full 

opportunity to present on record, though informally, charges against his employer or other respondent, including right to submit 

all exhibits which he wishes to present and testimony of witnesses in addition to his own testimony, (3) complainant is entitled 

to opportunity to rebut evidence submitted by or obtained from employer, (4) complainant may have attorney assist him and 
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may ask state agency to issue subpoenas, (5) if investigation discloses probable cause and efforts at conciliation fail, state 

agency must conduct public hearing to determine merits of complaint, (6) public hearing must also be held if administrative 

appeal board within state agency finds that there has not been full investigation and opportunity for complainant to present his 

contentions and evidence, with full record, and (7) judicial review in state’s appellate courts is available to assure that claimant 

is not denied any of procedural rights to which he was entitled and that state agency’s determination was not arbitrary or 

capricious. Kremer v Chemical Constr. Corp., 456 U.S. 461, 102 S. Ct. 1883, 72 L. Ed. 2d 262, 1982 U.S. LEXIS 104 (U.S.), 

reh'g denied, 458 U.S. 1133, 103 S. Ct. 20, 73 L. Ed. 2d 1405, 1982 U.S. LEXIS 2945 (U.S. 1982). 

In employment discrimination action brought under both state and federal law, district court sitting at equity in federal Title VII 

action must resolve Title VII claims in accordance with jury’s determination on CLS Exec § 296 claim since elements of 

successful employment discrimination claim under both statutes are virtually identical. Song v Ives Laboratories, Inc., 957 F.2d 

1041, 1992 U.S. App. LEXIS 2608 (2d Cir. N.Y. 1992). 

Remedial defendants, state departments and department heads included simply because they might be required to satisfy 

judgment pursuant to state procedural law, are dismissed from action in which state employee claims she was demoted due to 

her age and gender in violation of CLS Exec Law § 296, because they are not proper parties since they had no personal 

involvement in alleged discriminatory demotion. Hamilton v New York State Dep't of Mental Hygiene, 876 F. Supp. 470, 1994 

U.S. Dist. LEXIS 20198 (W.D.N.Y. 1994). 

Judgment will be entered for fired female banker in amount of, inter alia, $300,000 in back pay awarded by jury, although 42 

USCS § 1981a appears to leave back pay issue for court, because both parties agree that, even if back pay is issue for court, 

court, sitting in equity, is bound by jury’s factual findings under Human Rights Law (CLS Exec Law §§ 296 et seq.). Dailey v 

Societe Generale, 889 F. Supp. 108, 1995 U.S. Dist. LEXIS 8626 (S.D.N.Y. 1995). 

Employee’s discrimination claims under CLS Exec Law § 296 of Human Rights Law against employer, state Health and 

Hospitals Corporation (HHC), and hospital are not denied summarily, where employee did not file notice of claim against 

HHC, because actions brought under § 296 are not regarded as tort actions, so notice-of-claim provision does not apply. Dortz v 

City of New York, 904 F. Supp. 127, 1995 U.S. Dist. LEXIS 14438 (S.D.N.Y. 1995). 

Gender discrimination claim against city and its Health and Hospitals Corporation under CLS Exec § 296 was not barred by 

plaintiff’s failure to file notice of claim under CLS Gen Mun § 50-e and CLS Unconsol Ch 214-A § 20, since New York courts 

do not regard claims under § 296 as tort claims. Dortz v City of New York, 904 F. Supp. 127, 1995 U.S. Dist. LEXIS 14438 

(S.D.N.Y. 1995). 

Individual employee defendants are denied dismissal of claim brought against them under New York Human Rights Law (CLS 

Exec Law §§ 290 et seq.), where former fellow employed alleged that defendants participated in plan to misappropriate his 

unique creative skills and worldwide telecommunications expertise with view toward breaching their obligations to him 

because of his national origin and skin color, because individuals who actually participate in conduct giving rise to 

discrimination claim may be held personally liable under CLS Exec Law § 296(6). Tagare v NYNEX Network Sys. Co., 921 F. 

Supp. 1146, 1996 U.S. Dist. LEXIS 4538 (S.D.N.Y. 1996). 

Employee was precluded from asserting claim under CLS Exec § 296 where he knowingly and voluntarily signed release of 

employment discrimination claims and his assertions of ambiguity, fraud and economic duress were insufficient to create 

question of fact regarding validity of release. Nicholas v NYNEX, Inc., 929 F. Supp. 727, 1996 U.S. Dist. LEXIS 8527 (S.D.N.Y. 

1996). 

Rehabilitation Act of 1973 (29 USCS §§ 701 et seq.) preempted claim against federal employer for alleged violation of Human 

Rights Law asserted by federal employee with Human Immunodeficiency Virus. Rivera v Heyman, 982 F. Supp. 932, 1997 

U.S. Dist. LEXIS 15524 (S.D.N.Y. 1997), aff'd in part and rev'd in part, 157 F.3d 101, 1998 U.S. App. LEXIS 22598 (2d Cir. 

N.Y. 1998), aff'd, 1998 U.S. App. LEXIS 20859 (2d Cir. N.Y. Aug. 26, 1998). 

Sexual harassment plaintiff shall have jury decide her state-law claim and advisory jury will be utilized for her federal claims, 

where alleged harassment ended with her termination on March 4, 1991 but federal law amending Title VII (42 USCS §§ 2000e 
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et seq.) to allow claimants to have trial by jury as well as to seek compensatory and punitive damages did not become effective 

until November 21, 1991, because 1991 expansion of Title VII does not apply but she is entitled to trial by jury and to 

compensatory damages pursuant to Exec § 296 claim. Waterson v Plank Rd. Motel Corp., 43 F. Supp. 2d 284, 1999 U.S. Dist. 

LEXIS 4582 (N.D.N.Y. 1999). 

Standards applied by courts evaluating age and race discrimination claims under Exec § 296 are parallel to analysis used in 

Title VII and claims under ADEA. Dawkins v Witco Corp., 103 F. Supp. 2d 688, 2000 U.S. Dist. LEXIS 9758 (S.D.N.Y. 2000). 

In an action in which television writers filed suit against various employers and agencies, alleging an industry-wide pattern or 

practice of age discrimination in violation of the Age Discrimination Employment Act, California’s Fair Employment and 

Housing Act, and New York State’s Human Rights Law, as well as the Labor Management Relations Act, the writers’ claims 

seeking to hold each defendant jointly and severally liable for alleged acts of discrimination by other defendants pursuant to a 

uniform “industry-wide” practice of age discrimination were dismissed; there was no cognizable theory upon which one 

employer could be held jointly and severally liable for the discriminatory practices of another, without an alleged relationship 

between the two employers. Wynn v NBC, 234 F. Supp. 2d 1067, 2002 U.S. Dist. LEXIS 25893 (C.D. Cal. 2002), dismissed, 

2002 U.S. Dist. LEXIS 28774 (C.D. Cal. Mar. 6, 2002). 

Notice of claim requirement set forth in N.Y. Educ. Law § 3813(1) (2001) applied to an employee’s claims of age and gender 

discrimination under N.Y. Exec. Law § 296 against a school district, its superintendent, and a high school principal where the 

employee did not seek to vindicate a public interest but rather sought to vindicate his own private interest and to recover money 

damages for his own alleged emotional and financial loss. The district, superintendent, and principal were not entitled to 

judgment on the pleadings on the age discrimination claim because an Equal Employment Opportunity Commission (EEOC) 

notice of a charge of age discrimination, which the EEOC sent to the district’s director of personnel, satisfied the statutory 

notice of claim requirement; the district, superintendent, and principal were entitled to judgment on the pleadings on the 

employee’s gender discrimination claim where the EEOC’s notice of charge contained no reference to gender discrimination. 

Kushner v Valenti, 285 F. Supp. 2d 314, 2003 U.S. Dist. LEXIS 17637 (E.D.N.Y. 2003), abrogated, Brtalik v S. Huntington 

Union Free Sch. Dist., 2010 U.S. Dist. LEXIS 107373 (E.D.N.Y. Oct. 6, 2010). 

In an action in which a police officer asserted gender discrimination and retaliation claims against a city under the New York 

Human Rights Law, N.Y. Gen. Mun. Law § 50-e did not permit the city to impose a notice of claim requirement. N.Y. County 

Law § 52, which permitted a notice of claim requirement in a broader range of cases, was inapplicable because the case 

involved a municipality rather than a county. Lee v City of Syracuse, 603 F. Supp. 2d 417, 2009 U.S. Dist. LEXIS 24966 

(N.D.N.Y. 2009), overruled in part, Widomski v State Univ. of N.Y., 748 F.3d 471, 2014 U.S. App. LEXIS 6466 (2d Cir. N.Y. 

2014). 

Employee’s claims of retaliation under N.Y. Exec. Law § 296(3) were barred because the employee failed to file a notice of 

claim in accordance with N.Y. County Law § 52; grievances and correspondence between the employee and the employer from 

2001 to 2006 did not constitute notice because the one year and 90-day time limit in N.Y. Gen. Mun. Law § 50-i was not 

observed. Russell v County of Nassau, 696 F. Supp. 2d 213, 2010 U.S. Dist. LEXIS 14018 (E.D.N.Y. 2010). 

Plaintiff employee stated a claim under N.Y. Exec. Law § 296 for aiding and abetting pursuant to § 296(6) only against those 

individual defendants who she alleged participated directly in the unlawful discrimination, harassment, and retaliation. Because 

the other individual defendants had not been participants and because they were not “employers” under § 296(1), they were 

dismissed from the lawsuit. Cohn v Keyspan Corp., 713 F. Supp. 2d 143, 2010 U.S. Dist. LEXIS 48672 (E.D.N.Y. 2010). 

Although an employee labeled his claim as a discrimination claim under N.Y. Exec. Law § 296(1)(a), the employee’s claim that 

his employer terminated him for the sole purpose of preventing the employee from receiving disability benefits was completely 

preempted by 29 U.S.C.S. § 1144(a) because the claim was a benefits deprivation claim under 29 U.S.C.S. § 1140 and fell 

within the scope of 29 U.S.C.S. § 1132(a)(1)(B) and the employee alleged no instances of discrimination that arose separately 

from his benefits termination claim. Thus, the action was properly removed pursuant to 28 U.S.C.S. § 1441(a) and remand was 

not warranted under 28 U.S.C.S. § 1447(c). Schultz v Tribune ND, Inc., 754 F. Supp. 2d 550, 2010 U.S. Dist. LEXIS 129581 

(E.D.N.Y. 2010), dismissed, 2011 U.S. Dist. LEXIS 103452 (E.D.N.Y. Sept. 14, 2011). 
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In a suit brought by parents asserting defamation and discrimination against a school district and others with regard to their son, 

their state claims against the school district for violating N.Y. Exec. Law § 296(4) were dismissed because the school district 

was a public corporation, which cannot be held liable under the section since it was not an education corporation within the 

meaning of § 296(4), however, the claims against the individual defendants survived dismissal. TC v Valley Cent. Sch. Dist., 

777 F. Supp. 2d 577, 2011 U.S. Dist. LEXIS 41486 (S.D.N.Y. 2011), different results reached on reconsid., 2011 U.S. Dist. 

LEXIS 90260 (S.D.N.Y. June 29, 2011). 

86.  Jurisdiction  

Trial court properly dismissed an employee’s N.Y. Exec. Law § 290 et seq. age discrimination claim for want of subject matter 

jurisdiction because the employee did not allege that he was not a resident of, or employed in, the state of New York; nor did 

the employee claim that the alleged discriminatory conduct had an impact in the state of New York. Hoffman v Parade Publs., 

15 N.Y.3d 285, 907 N.Y.S.2d 145, 933 N.E.2d 744, 2010 N.Y. LEXIS 1346 (N.Y. 2010). 

Division lacked jurisdiction to investigate students’ discrimination complaints against school districts under N.Y. Exec. Law § 

296(4) because a public school district was not an “education corporation or association” as contemplated by § 296(4). Matter 

of North Syracuse Cent. School Dist. v New York State Div. of Human Rights, 19 N.Y.3d 481, 950 N.Y.S.2d 67, 973 N.E.2d 162, 

2012 N.Y. LEXIS 1353 (N.Y. 2012). 

In an action by a former employee against her employer charging a violation of the Human Rights Law, the employee, having 

invoked the jurisdiction of New York State, was properly ordered to appear for oral examination prior to trial in New York 

City, although she lived in South Carolina. Moreover, the employee, who had moved for class action certification, could not 

validly contend that she lacked financial resources to travel to New York for examination when she was simultaneously 

attempting to show that she would fairly and adequately protect the class. Mack v J. C. Penney Co., 81 A.D.2d 761, 439 

N.Y.S.2d 118, 1981 N.Y. App. Div. LEXIS 11395 (N.Y. App. Div. 1st Dep't 1981). 

CLS Exec §§ 296 and 297 did not grant jurisdiction to State Division of Human Rights to consider issue of union local’s refusal 

to waive requirements of union labor for low bidding non-union subcontractor who was offered, but refused, opportunity to 

sign full time agreement with union; clear intent of law was to prohibit discrimination by labor union in its membership 

practices, not to deal with issues concerning persons neither union members nor applying for memberships. Gomez v New York 

State, Executive Dep't Div. of Human Rights, 122 A.D.2d 337, 504 N.Y.S.2d 307, 1986 N.Y. App. Div. LEXIS 59671 (N.Y. App. 

Div. 3d Dep't 1986). 

In action to recover damages for unlawful discrimination based on marital status, plaintiff was not required to exhaust 

administrative remedies before commencing action in Supreme Court, even though Division of Human Rights is administrative 

agency charged with investigating and remedying discriminatory practices, since victims of discriminatory practices are given 

choice as to forum in which they may seek relief. Ness v Pan American World Airways, 142 A.D.2d 233, 535 N.Y.S.2d 371, 

1988 N.Y. App. Div. LEXIS 12457 (N.Y. App. Div. 2d Dep't 1988). 

Employer was not entitled to preliminary injunction of administrative proceedings before Division of Human Rights (DHR), 

since DHR maintains jurisdiction to investigate and pass on claims of discrimination, including claim raised by employee 

herein regarding employment discrimination based on disability; employer’s argument as to effect of arbitration award (i.e., 

alleged error of law) lay first in administrative review and, following exhaustion of that remedy, in subsequent judicial review 

under CLS Exec § 298. Anker Management Corp. v State Div. of Human Rights, 215 A.D.2d 706, 627 N.Y.S.2d 73, 1995 N.Y. 

App. Div. LEXIS 5741 (N.Y. App. Div. 2d Dep't 1995). 

Court properly dismissed action for employment discrimination where plaintiff had brought administrative action against 

corporate defendant, which was voluntarily withdrawn with no indication that withdrawal was done for administrative 

convenience. Brown v Wright, 226 A.D.2d 570, 641 N.Y.S.2d 125, 1996 N.Y. App. Div. LEXIS 4401 (N.Y. App. Div. 2d Dep't 

1996). 

Claimant could not avoid jurisdictional bar under CLS Exec § 297(9) by merely adding additional elements of damage arising 

out of same underlying conduct, by changing his legal theory, or couching his claim in such vague and conclusory terms as to 

thwart comparison of administrative and legal proceedings; further, given that administrative complaints of discrimination were 
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dismissed due to absence of probable cause, and not “on the grounds of administrative convenience” (CLS Exec § 297(9)), 

failure to conduct hearing was irrelevant. Bhagalia v State, 228 A.D.2d 882, 644 N.Y.S.2d 398, 1996 N.Y. App. Div. LEXIS 

7256 (N.Y. App. Div. 3d Dep't 1996). 

Judicial Hearing Officer (JHO), in purporting to hold tenant liable to landlord for back rent, acted beyond his jurisdiction where 

court had consolidated landlord’s summary holdover proceeding with tenant’s discrimination action, deeming holdover 

proceeding to be counterclaim, and on landlord’s default in failing to comply with discovery demands, court struck his answer, 

referring case to JHO for determination of tenant’s damages. Likoua v Saudi, 231 A.D.2d 609, 647 N.Y.S.2d 540, 1996 N.Y. 

App. Div. LEXIS 9469 (N.Y. App. Div. 2d Dep't 1996). 

Court should have granted defendants’ summary judgment motion on ground that plaintiff elected to pursue administrative 

remedy by filing complaint with New York State Division of Human Rights (NYSDHR) since plaintiff failed to produce 

admissible proof as to whether her complaint was referred to NYSDHR by Equal Employment Opportunity Commission or 

whether she filed it directly with NYSDHR; she submitted only attorney’s affirmation that was not based on personal 

knowledge of facts stated therein. Hirsch v Morgan Stanley & Co., 239 A.D.2d 466, 657 N.Y.S.2d 448, 1997 N.Y. App. Div. 

LEXIS 5365 (N.Y. App. Div. 2d Dep't 1997). 

Prior service of process on New York City Commission on Human Rights and Corporation Counsel of City of New York under 

NYC Admin Code § 8-502(c) is not condition precedent to valid commencement of sex discrimination action under NYC 

Admin Code Title 8. Teller v America West Airlines, 240 A.D.2d 727, 659 N.Y.S.2d 314, 1997 N.Y. App. Div. LEXIS 7132 (N.Y. 

App. Div. 2d Dep't 1997). 

Writ of prohibition was improperly granted divesting New York State Division of Human Rights s/h/a State of New York 

Executive Department, Division of Human Rights (SDHR) of jurisdiction to prosecute complaint of employment 

discrimination, despite fact that there had been delay in processing complaint, since one reason for delay was transfer of matter 

from county human rights commission to SDHR, which was result of administrative restructuring, and determination as to 

whether petitioner suffered substantial prejudice by delay and death of petitioner’s former owner should have been made by 

SDHR after hearing; once there is final determination, appropriate appellate review is available. Pat's Carpet Outlet v State 

Exec. Dep't, Div. of Human Rights, 244 A.D.2d 338, 663 N.Y.S.2d 885, 1997 N.Y. App. Div. LEXIS 11011 (N.Y. App. Div. 2d 

Dep't 1997). 

New York State Division of Human Rights properly dismissed, for lack of jurisdiction, claim of racial discrimination brought 

by certified home health care aide, who was employed by 93-year-old quadriplegic to provide 24-hour care to attend to his 

health and personal hygiene needs, to cook for him, to transport him, and otherwise to care for him. Thomas v Dosberg, 249 

A.D.2d 999, 672 N.Y.S.2d 164, 1998 N.Y. App. Div. LEXIS 5177 (N.Y. App. Div. 4th Dep't 1998). 

State Division of Human Rights had no jurisdiction to afford Article 78 petitioner relief for perceived wrongs not within 

remedial ambit of CLS Exec § 296. Flinker v New York State Div. of Human Rights, 265 A.D.2d 178, 695 N.Y.S.2d 570, 1999 

N.Y. App. Div. LEXIS 9732 (N.Y. App. Div. 1st Dep't 1999). 

State Division of Human Rights (DHR) had subject matter jurisdiction over complaint against Metropolitan Transit Authority 

(MTA) alleging MTA’s denial of advantage by reason of disability of mental illness, even though MTA was not required by 

federal law to include mentally ill persons in its half-fare program, where DHR was not thereby precluded from deciding that 

automatic exclusion of that class of disabled persons from public accommodation program was discriminatory practice in 

violation of State Human Rights Law. Staten Island Alliance for the Mentally Ill v Mercado, 273 A.D.2d 36, 708 N.Y.S.2d 402, 

2000 N.Y. App. Div. LEXIS 6319 (N.Y. App. Div. 1st Dep't 2000). 

An action instituted by New York City to restrain defendants from further discrimination with respect to housing rentals and 

from further violations of local laws was not subject to being stricken on the ground that the court had no jurisdiction over such 

an action, exclusive jurisdiction of the subject matter being vested in the State Commission against Discrimination.  New York v 

Claflington, Inc., 40 Misc. 2d 547, 243 N.Y.S.2d 437, 1963 N.Y. Misc. LEXIS 1934 (N.Y. Sup. Ct. 1963). 

The New York State Division of Human Rights in a special proceeding against a South African Airway was without 

jurisdiction to conduct a hearing on the visa policy of the Republic of South Africa as it affects the airline in carrying 
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passengers. South African Airways v New York State Div. of Human Rights, 64 Misc. 2d 707, 315 N.Y.S.2d 651, 1970 N.Y. 

Misc. LEXIS 1180 (N.Y. Sup. Ct. 1970). 

Education department and Division of Human Rights had concurrent jurisdiction to pass on complaint alleging that student 

applicant was denied admission to medical school on basis of discriminatory practices of school; thus school was not entitled to 

extraordinary remedy of writ to prohibit student applicant and Division from conducting discrimination complaint hearing on 

grounds they were proceeding in excess of jurisdiction. New York University v New York State Div. of Human Rights, 84 Misc. 

2d 702, 378 N.Y.S.2d 842, 1975 N.Y. Misc. LEXIS 3202 (N.Y. Sup. Ct.), aff'd, 49 A.D.2d 821, 373 N.Y.S.2d 719, 1975 N.Y. App. 

Div. LEXIS 10940 (N.Y. App. Div. 1st Dep't 1975). 

CLS Veh & Tr Art 19-A did not supersede or preempt Human Rights Law and thus did not oust Division of Human Rights 

from jurisdiction over complaint by 400-pound bus driver, whose employment was terminated when medical examiner 

determined that he was not physically qualified to perform his duties as bus driver under CLS Veh & Tr Art 19-A since 

regulations setting forth criteria to determine whether driver is qualified did not conflict with Human Rights Law provisions 

against discrimination. Public transportation authority was entitled to writ of prohibition precluding Division of Human Rights 

from holding hearing or taking any action in regard to complaint by former employee of authority’s wholly owned subsidiary 

since discrimination alleged in complaint related to unlawful employment practices, and authority was not employee’s 

employer. Subsidiary of public transportation authority was not entitled to writ of prohibition precluding Division of Human 

Rights (DHR) from holding hearing or taking any action in regard to discriminatory employment complaint by subsidiary’s 

former employee, despite DHR’s failure to comply with notice of claim provisions of CLS Pub A § 1342 since (1) statute only 

applied to “action” and not to “proceeding” such as instituted by DHR, (2) statute excluded subsidiary corporation from notice 

of claim requirement, and (3) notice of claim provision had no application to action to vindicate public interest. A proceeding 

in the nature of prohibition to preclude the State Division of Human Rights from holding a hearing or taking any action with 

respect to a complaint filed with the Division does lie with respect to the parent corporation of a wholly owned subsidiary 

which employed the complainant, who alleged that he was the victim of an unlawful discriminatory employment practice, since 

the parent corporation was not the complainant’s employer; consequently, the Division lacks statutory jurisdiction to proceed 

against the parent corporation (see, Executive Law § 296 [1], [2]). Central New York Centro, Inc. v New York State Div. of 

Human Rights, 142 Misc. 2d 935, 539 N.Y.S.2d 626, 1989 N.Y. Misc. LEXIS 150 (N.Y. Sup. Ct. 1989). 

A complaint addressed to a Supreme Court seeking an injunction against rental of apartments or sale or disposition of an 

apartment building because the owner and rental agent had violated this section by refusing to rent an apartment to plaintiff was 

dismissed for want of jurisdiction. Redd v Zier, 229 N.Y.S.2d 582, 1962 N.Y. Misc. LEXIS 4175 (N.Y. Sup. Ct. 1962). 

While plaintiff employee was fired by defendant employer after her preliminary injunction motion in a racial and sexual 

harassment employment discrimination case under N.Y. Exec. Law § 296, New York City, N.Y., Admin. Code 8-502, the Family 

and Medical Leave Act, 29 U.S.C.S. § 2601 et seq., was denied, the issues were not moot because the appellate court could 

feasibly preclude intimidation of other employees who could be witnesses, which was a harm the employee feared and thus, the 

appellate court had U.S. Const. art. III jurisdiction. Moore v Consol. Edison Co. of N.Y., Inc., 409 F.3d 506, 2005 U.S. App. 

LEXIS 10042 (2d Cir. N.Y. 2005). 

Supplemental jurisdiction will be exercised over terminated female law firm associate’s remaining employment discrimination 

and related claims, where operative facts underlying her federal Title VII claims are identical to those underlying her CLS Exec 

Law § 296 and other state law claims, because dismissal of her state law claims on jurisdictional grounds would result in 

duplicative litigation over same conduct. Sigmon v Parker Chapin Flattau & Klimpl, 901 F. Supp. 667, 1995 U.S. Dist. LEXIS 

14611 (S.D.N.Y. 1995). 

Employment discrimination plaintiff is granted leave to amend complaint to add claim under CLS Exec Law § 296, although 

different recoveries may be available under § 296 and federal Title VII (42 USCS §§ 2000e et seq.), because that fact does not 

make § 296 claim “novel and complex” and best left to state court. Fastiggi v Waterview Hills Nursing Ctr., 6 F. Supp. 2d 242, 

1998 U.S. Dist. LEXIS 7923 (S.D.N.Y. 1998). 
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U.S. Const. Amend. XI bars suits for money damages by reason of a state’s failure to comply with the New York State Human 

Rights Law, N.Y. Exec. Law § 296. Briggs v New York State DOT, 233 F. Supp. 2d 367, 2002 U.S. Dist. LEXIS 22436 

(N.D.N.Y. 2002). 

Court did not have to decide whether the law with respect to N.Y. Exec. Law § 296(6) was so unsettled as to present a novel or 

complex issue of state law that would warrant the court declining to exercise jurisdiction over an employee’s New York Human 

Rights Law, N.Y. Exec. Law § 296 et seq., claim against individual defendants, for the simple reason that the individual stated a 

facially valid claim against those defendants under § 296(1). Heinemann v Howe & Rusling, 260 F. Supp. 2d 592, 2003 U.S. 

Dist. LEXIS 7599 (W.D.N.Y. 2003). 

Defendants, a town and a supervisor of the former employee, lacked the statutory authority to conduct a N.Y. Gen. Mun. Law § 

50-h examination before the employment discrimination case could have been filed in the district court because no such 

examination was required under the New York State Human Rights Law, N.Y. Exec. Law, § 290 et seq. Gentile v Town of 

Huntington, 288 F. Supp. 2d 316, 2003 U.S. Dist. LEXIS 18870 (E.D.N.Y. 2003). 

Aggrieved party has a right of action under N.Y. Exec. Law § 296 for actions committed outside New York when that 

discrimination was committed by a resident person or domestic corporation; claim by a male employee that he was 

discriminated against by his supervisors after having reported over the course of one year three separate incidents of alleged 

sexual harassment of female co-workers was dismissed on summary judgment as against the employer, because it was not a 

New York corporation, and as against one of the supervisors, because there was no proof that he was a New York resident. 

Howard v Sprint/United Mgmt. Co., 299 F. Supp. 2d 180, 2003 U.S. Dist. LEXIS 24090 (S.D.N.Y. 2003). 

Where plaintiff former federal employee’s employment discrimination action was dismissed as untimely, the court declined to 

exercise its discretion under 28 U.S.C.S. § 1367(c) over the employee’s remaining state law claim under N.Y. Exec. Law § 296. 

Harrison v Potter, 323 F. Supp. 2d 593, 2004 U.S. Dist. LEXIS 12448 (S.D.N.Y. 2004). 

Although the federal claims against the union and the union representative had been dismissed for want of subject matter 

jurisdiction, the doctrine of supplemental jurisdiction under 28 U.S.C.S. § 1367 permitted the court to exercise jurisdiction over 

the employee’s claim against the union and the union representative under N.Y. Exec. Law § 296 in light of the remaining 

federal claims against the city and the hospital because the state law claims against all defendants and the federal claim against 

the city and the hospital shared a common nucleus of operative fact, and trying the claims together promoted judicial 

efficiency; therefore, the motion to dismiss the employee’s claim for lack of jurisdiction was denied. Cabrera v New York City, 

2004 U.S. Dist. LEXIS 18402 (S.D.N.Y. Sept. 13, 2004). 

Where the employee sued her employer and supervisor in state court alleging claims of gender discrimination and retaliation in 

violation of N.Y. Exec. Law § 296, and the employer removed the case to federal court on the basis of diversity jurisdiction, the 

employee’s motion to remand was granted after the employer and the supervisor failed to show that the supervisor was 

fraudulently joined to defeat diversity. The supervisor’s citizenship in New York destroyed the complete diversity necessary for 

federal diversity jurisdiction. Gross v Home Depot U.S.A., Inc., 386 F. Supp. 2d 296, 2005 U.S. Dist. LEXIS 9052 (S.D.N.Y. 

2005). 

In an action for, inter alia, violations of New York State Human Rights Law (NYSHRL), N.Y. Exec. Law § 296 et seq., slander 

per se, and intentional infliction of emotional distress, it was undisputed that none of the defendants was either a New York 

resident or a domestic corporation; thus, plaintiff’s claim was viable only if she alleged that the discriminatory acts occurred in 

New York. Curto v Med. World Communs., Inc., 388 F. Supp. 2d 101, 2005 U.S. Dist. LEXIS 27088 (E.D.N.Y. 2005). 

After plaintiff’s Americans with Disabilities Act (ADA), 42 U.S.C.S. § 12101 et seq., claim was dismissed, the federal court 

declined to exercise jurisdiction over plaintiff’s state law claim; because the pendent state law claim was not congruent with the 

federal claim, it was most appropriate for it to be adjudicated in the New York State courts. Almond v Westchester County 

Dep't of Corr., 425 F. Supp. 2d 394, 2006 U.S. Dist. LEXIS 15426 (S.D.N.Y. 2006). 

87.  Standing to bring action  
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Under above provisions plaintiff has standing to complain only of grievances to which he has been one of the persons 

subjected. Gaynor v Rockefeller, 15 N.Y.2d 120, 256 N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

Where evidence that private club served non-member whites while refusing service to blacks present at fashion show open to 

public established a violation of Executive Law § 296, subd 2, blacks who had not requested service were nevertheless 

aggrieved persons within the meaning of Executive Law § 297. Batavia Lodge No. 196, L. O. M. v New York State Div. of 

Human Rights, 43 A.D.2d 807, 350 N.Y.S.2d 273, 1973 N.Y. App. Div. LEXIS 2914 (N.Y. App. Div. 4th Dep't 1973), rev'd, 35 

N.Y.2d 143, 359 N.Y.S.2d 25, 316 N.E.2d 318, 1974 N.Y. LEXIS 1377 (N.Y. 1974). 

As between victim and spouse, it is only former who is “person . . . aggrieved” within ambit of statute granting right of act ion 

in damages to any person claiming to be aggrieved by unlawful discriminatory practice, and spouse of person discriminated 

against is impermissible plaintiff. Weinstein v Hospital for Joint Disease & Medical Center, 53 A.D.2d 627, 384 N.Y.S.2d 203, 

1976 N.Y. App. Div. LEXIS 13330 (N.Y. App. Div. 2d Dep't 1976). 

In a summary proceeding by an administratrix to recover from the decedent’s cohabiter, a woman with whom he was living as 

husband and wife at the time of his death, possession of an apartment leased by decedent, the appellate court held that the 

proceeding was not an unlawful discrimination on the asserted ground of marital status in violation of Exec Law § 296 since the 

statute has no application to persons who do not stand substantially in the relationship of landlord and tenant. Young v Carruth, 

89 A.D.2d 466, 455 N.Y.S.2d 776, 1982 N.Y. App. Div. LEXIS 18408 (N.Y. App. Div. 1st Dep't 1982). 

Roommates (one white man and one black man) had standing to bring action against owners of apartment building for damages 

for alleged unlawful discriminatory practices where roommates alleged that owners knew that white roommate was seeking 

accommodation for himself and his roommate and that discriminatory practice occurred after white roommate’s disclosure that 

his roommate was black; if such allegations were established, jury could find that both roommates were injured by owner’s 

racial bias, and it was not relevant that one roommate was white. Dunn v Fishbein, 123 A.D.2d 659, 507 N.Y.S.2d 29, 1986 N.Y. 

App. Div. LEXIS 60809 (N.Y. App. Div. 2d Dep't 1986). 

Principals of close corporation are generally not considered employees for purposes of determining applicability of CLS Exec § 

296, which applies only to employers with 4 or more employees; essential element of control over conduct (including selection, 

payment of wages and power of dismissal) is generally lacking for principals. Germakian v Kenny International Corp., 151 

A.D.2d 342, 543 N.Y.S.2d 66, 1989 N.Y. App. Div. LEXIS 7998 (N.Y. App. Div. 1st Dep't), app. denied, 74 N.Y.2d 615, 549 

N.Y.S.2d 960, 549 N.E.2d 151, 1989 N.Y. LEXIS 3205 (N.Y. 1989). 

Sublessee which sought prime landlord’s consent to proposed sub-sub-lease of portion of subleased premises to sub-sub-lessee 

whose principals were black females did not fall within zone of interest which Human Rights Law protects, and thus landlord 

was entitled to summary judgment in sublessee’s action for racial discrimination. Ivan Mogull Music Corp. v Madison-59th 

Street Corp., 162 A.D.2d 336, 556 N.Y.S.2d 906, 1990 N.Y. App. Div. LEXIS 7745 (N.Y. App. Div. 1st Dep't 1990) . 

Cause of action concerning alleged age discrimination would be dismissed where plaintiff was “partner” of defendant law firm 

as opposed to “employee” of firm, and thus lacked standing to sue under CLS Exec § 296. Levy v Schnader, Harrison, Segal & 

Lewis, 232 A.D.2d 321, 648 N.Y.S.2d 572, 1996 N.Y. App. Div. LEXIS 10552 (N.Y. App. Div. 1st Dep't 1996) . 

Plaintiffs, licensed practical nurses, lacked standing to assert claim that medical center’s per se policy contravened CLS Civ R 

§ 79-i and CLS Exec § 296 by punishing employees who had asserted their intention to refrain from participating in abortive 

procedures by requiring them to participate in emergency situations involving abortions since no emergency was implicated in 

instant circumstances nor did plaintiffs allege that they were forced to perform abortive procedure. Larson v Albany Med. Ctr., 

252 A.D.2d 936, 676 N.Y.S.2d 293, 1998 N.Y. App. Div. LEXIS 8687 (N.Y. App. Div. 3d Dep't 1998). 

Prospective sellers did not have standing to assert action under CLS Exec §§ 296 and 297 against property owners association 

and its environmental control committee for their denial of application by prospective buyers to use property as vacation 

convent, since prospective sellers had not been victims of any discrimination. Sisters of the Resurrection, New York Inc. v 

Country Horizons, 257 A.D.2d 729, 682 N.Y.S.2d 486, 1999 N.Y. App. Div. LEXIS 25 (N.Y. App. Div. 3d Dep't 1999) . 
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In Article 78 proceeding to annul state human rights commissioner’s decision that State Division of Human Rights lacked 

subject matter jurisdiction over complaint alleging that Metropolitan Transit Authority (MTA) denied advantage to petitioner 

by reason of disability of mental illness, equitable relief sought might have been rendered moot by 1999 and 2000 amendments 

to Public Authorities Law requiring MTA to establish half-fare program for mentally ill persons on its mass transit system. 

Staten Island Alliance for the Mentally Ill v Mercado, 273 A.D.2d 36, 708 N.Y.S.2d 402, 2000 N.Y. App. Div. LEXIS 6319 (N.Y. 

App. Div. 1st Dep't 2000). 

Within statute to effect that any person claiming to be aggrieved by an unlawful discriminatory employment practice shall have 

cause of action, “aggrieved person” means victim of the discriminatory practice. Wife of individual against whom an allegedly 

unlawful discriminatory practice was committed during his employment was not an “aggrieved” person within Executive Law 

providing that any person claiming to be aggrieved by unlawful discriminatory practice shall have cause of action. Weinstein v 

Hospital for Joint Diseases & Medical Center, 81 Misc. 2d 366, 365 N.Y.S.2d 398, 1975 N.Y. Misc. LEXIS 2390 (N.Y. Sup. Ct. 

1975), aff'd, 53 A.D.2d 627, 384 N.Y.S.2d 203, 1976 N.Y. App. Div. LEXIS 13330 (N.Y. App. Div. 2d Dep't 1976). 

Women’s organization had standing to file with Division of Human Rights a complaint alleging sex and race discrimination 

with respect to hiring, firing, promotion and compensation by operator of retail department store and the Division had power to 

investigate on basis of such complaint. State Div. of Human Rights ex rel. Ducette v Adam, Meldrum & Anderson Co., 84 Misc. 

2d 52, 375 N.Y.S.2d 502, 1975 N.Y. Misc. LEXIS 3091 (N.Y. Sup. Ct. 1975). 

Plaintiff’s wife was not aggrieved person in action for age discrimination. Iwankow v Mobil Corp., 139 Misc. 2d 728, 528 

N.Y.S.2d 313, 1988 N.Y. Misc. LEXIS 253 (N.Y. Sup. Ct. 1988), modified, 150 A.D.2d 272, 541 N.Y.S.2d 428, 1989 N.Y. App. 

Div. LEXIS 6931 (N.Y. App. Div. 1st Dep't 1989). 

New York State had standing to bring suit, in its parens patriae capacity, on behalf of mentally disabled persons, to prove that a 

partnership, formed by neighboring residential property owners to purchase a house to prevent New York State from 

purchasing same to be used as a facility for mentally retarded adults, had thereby engaged in unlawful discriminatory practices 

which violate the civil rights of said mentally retarded citizens. People by Abrams v 11 Cornwell Co., 695 F.2d 34, 1982 U.S. 

App. LEXIS 23700 (2d Cir. N.Y. 1982), vacated, 718 F.2d 22, 1983 U.S. App. LEXIS 16825 (2d Cir. N.Y. 1983). 

Naturalized citizen who graduated from foreign medical school, and was neither United States citizen nor permanent resident 

when he entered medical school, lacked standing to challenge his ineligibility for “Fifth Pathway” program under CLS Educ § 

6528(a), whereby United States residents who graduate from foreign medical schools may be licensed after only one year of 

residency, as board of regents had granted him 2 years’ credit toward his residency requirement so that he was required to 

complete only one year of residency and thus was placed in same position he would have occupied if he had been admitted to 

Fifth Pathway program, and court would not assume that, because board exercised its discretion to grant 2 years’ credit under 

CLS Educ § 6506(5), it also would have exercised its discretion to waive requirement that he serve one year residency under 

Fifth Pathway program. Jaghory v New York State Dep't of Educ., 131 F.3d 326, 1997 U.S. App. LEXIS 35140 (2d Cir. N.Y. 

1997). 

Wife had standing to sue car rental agency for violation of Human Rights Law, although she who did not personally fill out 

application to rent car after her husband’s application was refused, based on evidence that she showed rental agent her license 

in effort to secure car after her husband’s attempt to rent car was rejected, and that rental agent told her that agency would not 

rent to her family because they were Puerto Rican. Rivera v Hertz Corp., 990 F. Supp. 234, 1997 U.S. Dist. LEXIS 21660 

(S.D.N.Y. 1997). 

Indian business developer’s national origin discrimination claim under CLS Exec Law § 296 is denied summarily, where his 

agreement with defendant explicitly and unequivocally expressed parties’ intent to create independent contractor relationship , 

because undisputed facts overwhelmingly indicate that developer was independent contractor, not employee of defendant. 

Tagare v NYNEX Network Sys. Co., 994 F. Supp. 149, 1997 U.S. Dist. LEXIS 19655 (S.D.N.Y. 1997). 

Female manager of music store did not provide employer with notice that she was being sexually harassed by male store 

manager, so as to trigger employer’s vicarious liability for sexual harassment under Title VII and Exec § 296, where she 

advised management not to promote male manager to supervisor without giving harassment as reason. O'Dell v Trans World 
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Entm't Corp., 153 F. Supp. 2d 378, 2001 U.S. Dist. LEXIS 8865 (S.D.N.Y. 2001), aff'd, 40 Fed. Appx. 628, 2002 U.S. App. 

LEXIS 14446 (2d Cir. N.Y. 2002). 

Employees lack standing to challenge school district policy, which allows officials to make inquiry into religious tenets of 

employees’ religions before granting “personal” days, where district has given them all leave requested since new policy was 

implemented, and questioning for “sincerity analysis” of requests has been limited and not intrusive, because employees make 

no showing that policy is likely to cause them recurring injury. Burns v Warwick Valley Cent. Sch. Dist., 166 F. Supp. 2d 881, 

2001 U.S. Dist. LEXIS 16785 (S.D.N.Y. 2001). 

88.  Complaint, generally  

Where plaintiff merely alleges that he was “born on December 28, 1930” and that his dismissal from employment was based on 

age discrimination in violation of CLS Exec Law § 296, and where defendants make factual assertions as to cause for plaintiff’s 

dismissal and assert that 6 of 22 employees were plaintiff’s age or older, unsubstantiated allegation of discrimination is 

insufficient to defeat motion for summary judgment. Hill v Westchester Aeronautical Corp., 112 A.D.2d 977, 492 N.Y.S.2d 789, 

1985 N.Y. App. Div. LEXIS 52191 (N.Y. App. Div. 2d Dep't 1985). 

Action to recover damages for unlawful discriminatory practices in housing was properly dismissed as to plaintiffs who were 

employees of antidiscrimination organization and who had visited defendants’ apartment building only as “testers” under 

pretense of being prospective tenants after others had reportedly been denied accommodations there because of race, since 

testers conceded that they did not wish to rent apartment and had acted only on behalf of others. Dunn v Fishbein, 123 A.D.2d 

659, 507 N.Y.S.2d 29, 1986 N.Y. App. Div. LEXIS 60809 (N.Y. App. Div. 2d Dep't 1986). 

Employer was entitled to summary judgment dismissing employee’s action for wrongful discharge because of disability (under 

CLS Exec § 296) where employee was discharged for “misuse of sick time” while she was already on disciplinary probation; 

employee was not discharged because she was unable to perform her duties as result of disability, but was discharged for 

misconduct. Dicocco v Capital Area Community Health Plan, Inc., 135 A.D.2d 308, 525 N.Y.S.2d 417, 1988 N.Y. App. Div. 

LEXIS 2050 (N.Y. App. Div. 3d Dep't 1988). 

Court properly denied county’s motion to dismiss county employees’ cause of action under Human Rights Law alleging that 

county discriminated against women by failing to give them equal pay for equal work, since claim was properly maintained 

against county, it involved continuing wrong and thus was not barred by statute of limitations, and no notice of claim was 

required because plaintiffs sought to vindicate public right. In action under Human Rights Law, alleging that county 

discriminated against women by failing to give them equal pay for equal work, court properly dismissed claim against 

individual county defendants where complaint failed to allege which of them had requisite authority to carry out personnel 

decisions; however, despite inartful pleadings, court properly granted leave to replead where it determined that plaintiffs’ claim 

might be meritorious. Court properly dismissed action by female county employees against county and individual county 

defendants insofar as it alleged retaliatory conduct by certain individual defendant in violation of Human Rights Law, since 

complaint failed to allege discriminatory intent or to allege that any other defendants condoned retaliatory conduct; however, 

since alleged misconduct was ongoing to time of complaint, notice of claim was not untimely, and leave to replead was 

properly granted. Court properly dismissed county employees’ action against county and individual county defendants insofar  

as it alleged that female employee was subjected to retaliatory demotion by individual defendant in violation of Human Rights 

Law, since complaint failed to allege discriminatory intent or to allege that other defendants acquiesced in demotion. Summers 

v County of Monroe, 147 A.D.2d 949, 537 N.Y.S.2d 703, 1989 N.Y. App. Div. LEXIS 1294 (N.Y. App. Div. 4th Dep't) , app. 

dismissed, 74 N.Y.2d 735, 544 N.Y.S.2d 819, 543 N.E.2d 84, 1989 N.Y. LEXIS 4950 (N.Y. 1989). 

Claim of violation of federal and state prohibitions of discrimination against handicapped was sufficiently pleaded, and motion 

to dismiss was properly denied, where hearing-impaired Haitian woman alleged that (1) city and state governmental entities, in 

attempting to provide service to prevent foster care placement of her children, deprived her of benefits by communicating with 

her only once in sign language and thus failed to perform any reasonably adequate provision of services, and (2) her children 

were removed from her because of her deafness and inability to hear them. Martin A. v Gross, 153 A.D.2d 812, 546 N.Y.S.2d 

75, 1989 N.Y. App. Div. LEXIS 11926 (N.Y. App. Div. 1st Dep't 1989), app. dismissed, 75 N.Y.2d 808, 552 N.Y.S.2d 110, 551 

N.E.2d 603, 1990 N.Y. LEXIS 31 (N.Y. 1990). 
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Attorneys were entitled to dismissal of action for violation of plaintiffs’ civil rights which arose when attorneys, on behalf of 

hospital, applied to Supreme Court for order permitting hospital to give blood transfusions to plaintiff (Jehovah’s Witness who 

was experiencing severe hemorrhaging after giving birth), which was granted ex parte but later vacated for failure to give 

notice, since plaintiff failed to expressly allege that attorneys were motivated by “malicious intentions.” Nicoleau v Brookhaven 

Memorial Hosp. Ctr., 181 A.D.2d 815, 581 N.Y.S.2d 382, 1992 N.Y. App. Div. LEXIS 3918 (N.Y. App. Div. 2d Dep't) , app. 

denied, 80 N.Y.2d 754, 587 N.Y.S.2d 905, 600 N.E.2d 632, 1992 N.Y. LEXIS 1655 (N.Y. 1992). 

State bar candidate, who suffered from dyslexia and who failed state bar examination, failed to state cause of action against 

state Board of Law Examiners under anti-discrimination provisions of CLS Exec § 296(1)(a); only Court of Appeals is 

empowered to waive or modify requirement of written bar exam, and CLS Jud § 464 merely authorizes Board of Law 

Examiners to perform ministerial role of certifying names of candidates who have successfully passed written exam. Koeppel v 

Wachtler, 183 A.D.2d 808, 583 N.Y.S.2d 975, 1992 N.Y. App. Div. LEXIS 7293 (N.Y. App. Div. 2d Dep't 1992). 

Complaint under CLS Exec § 296(1)(a), alleging improper discharge of attorneys by client based solely on race, was properly 

dismissed since statute applies to employees, and parties’ relationship was that of attorney and client rather than employer and 

employee. Giaimo & Vreeburg v Smith, 192 A.D.2d 41, 599 N.Y.S.2d 841, 1993 N.Y. App. Div. LEXIS 7011 (N.Y. App. Div. 2d 

Dep't), app. dismissed, 82 N.Y.2d 803, 604 N.Y.S.2d 559, 624 N.E.2d 697, 1993 N.Y. LEXIS 3838 (N.Y. 1993). 

Actions against municipality to recover damages for unlawful discriminatory practices brought under CLS Exec § 296 are not 

subject to notice of claim requirement set down in CLS Gen Mun § 50-e for tort claims involving personal injury, wrongful 

death, or property damage. Morrison v New York City Police Dep't, 214 A.D.2d 394, 625 N.Y.S.2d 174, 1995 N.Y. App. Div. 

LEXIS 4208 (N.Y. App. Div. 1st Dep't 1995), app. denied, sub. op., 1995 N.Y. App. Div. LEXIS 7519 (N.Y. App. Div. 1st Dep't 

June 20, 1995). 

Complaint alleging that termination of school teacher’s employment was unlawfully based on acts of sex discrimination by 

principals employed by school district should have been dismissed for failure to comply with notice of claim requirement under 

CLS Educ § 3813(1). Saranac Lake Cent. Sch. Dist. v New York State Div. of Human Rights, 226 A.D.2d 794, 640 N.Y.S.2d 

303, 1996 N.Y. App. Div. LEXIS 3503 (N.Y. App. Div. 3d Dep't), app. denied, 88 N.Y.2d 816, 651 N.Y.S.2d 406, 674 N.E.2d 

336, 1996 N.Y. LEXIS 3340 (N.Y. 1996)). 

Plaintiff’s age discrimination action was barred by release where it was undisputed that he executed employment termination 

agreement expressly releasing defendant from all claims including those “arising under federal, state or local laws prohibiting 

employment discrimination.” Cramer v Newburgh Molded Prods., 228 A.D.2d 541, 645 N.Y.S.2d 46, 1996 N.Y. App. Div. 

LEXIS 7114 (N.Y. App. Div. 2d Dep't), app. denied, 89 N.Y.2d 803, 653 N.Y.S.2d 280, 675 N.E.2d 1233, 1996 N.Y. LEXIS 4267 

(N.Y. 1996). 

Bare allegation that plaintiff was forced to resign due to his age was insufficient to state action to set aside release on ground 

that it was procured by duress. Cramer v Newburgh Molded Prods., 228 A.D.2d 541, 645 N.Y.S.2d 46, 1996 N.Y. App. Div. 

LEXIS 7114 (N.Y. App. Div. 2d Dep't), app. denied, 89 N.Y.2d 803, 653 N.Y.S.2d 280, 675 N.E.2d 1233, 1996 N.Y. LEXIS 4267 

(N.Y. 1996). 

Assertion that plaintiff “Annette Cramer” was terminated “because she was married to Joseph Cramer” did not set forth 

cognizable action under CLS Exec § 296(1)(a), which prohibits discrimination based on individual’s marital status rather than 

on fact that individual is married to any particular partner. Cramer v Newburgh Molded Prods., 228 A.D.2d 541, 645 N.Y.S.2d 

46, 1996 N.Y. App. Div. LEXIS 7114 (N.Y. App. Div. 2d Dep't), app. denied, 89 N.Y.2d 803, 653 N.Y.S.2d 280, 675 N.E.2d 

1233, 1996 N.Y. LEXIS 4267 (N.Y. 1996). 

Employment discrimination action brought against board of education was properly dismissed for failure to timely file notice of 

claim under CLS Educ § 3813(1), even though such failure is not fatal where action is brought to vindicate public interest, 

since plaintiffs were merely seeking damages for lost retirement benefits. Doyle v Board of Educ., 230 A.D.2d 820, 646 

N.Y.S.2d 842, 1996 N.Y. App. Div. LEXIS 8550 (N.Y. App. Div. 2d Dep't 1996). 
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Complaint was properly dismissed where plaintiffs did not plead that they offered to bear expense of building modifications 

they requested (CLS Exec § 296(18)(1)), they admitted that originally alleged discriminatory practices and policies were 

corrected, and they failed to adduce evidence of any other discriminatory practices and policies. Mansolino v Haberman, 239 

A.D.2d 276, 658 N.Y.S.2d 843, 1997 N.Y. App. Div. LEXIS 5425 (N.Y. App. Div. 1st Dep't 1997). 

Plaintiff failed to state cause of action under Executive Law where she did not allege any acts of age or disability 

discrimination. Arroyo v New York State Ins. Dep't, 240 A.D.2d 307, 659 N.Y.S.2d 750, 1997 N.Y. App. Div. LEXIS 6726 (N.Y. 

App. Div. 1st Dep't), app. denied, 91 N.Y.2d 803, 668 N.Y.S.2d 558, 691 N.E.2d 630, 1997 N.Y. LEXIS 4203 (N.Y. 1997). 

Allegations that individual defendant made both physical and verbal sexual advances toward plaintiff that were unwelcome and 

repelled, that she was told her job evaluation was tied to her willingness to accept advances, and that she was forced to resign 

because corporate defendant did not provide vehicle of redress stated action for both hostile environment and quid pro quo 

sexual harassment under Human Rights Law; those same allegations also showed discriminatory conduct within limitations 

period sufficiently similar to alleged conduct without limitations period to justify conclusion that both were part of single 

discriminatory practice, and thus plaintiff’s claim was timely in its entirety under continuing violation doctrine. Walsh v 

Covenant House, 244 A.D.2d 214, 664 N.Y.S.2d 282, 1997 N.Y. App. Div. LEXIS 11535 (N.Y. App. Div. 1st Dep't 1997). 

Plaintiffs, licensed practical nurses, stated action under CLS Exec § 296(1)(a) by alleging that they showed religious or moral 

belief held by them, that defendants were aware thereof, and that defendants failed to reasonably accommodate such religious 

belief by summarily terminating plaintiffs for their refusal to the form abortive procedures. Larson v Albany Med. Ctr., 252 

A.D.2d 936, 676 N.Y.S.2d 293, 1998 N.Y. App. Div. LEXIS 8687 (N.Y. App. Div. 3d Dep't 1998). 

In action for retaliation under CLS Exec § 296(7) brought against Board of Trustees of divinity school (defendant), court 

should have granted defendant’s motion to dismiss complaint where there were no allegations that defendant fell within ambit 

of CLS Exec § 292(1), nor was it alleged that activity or activities in which defendant engaged were allegedly prohibited under 

Human Rights Law; although plaintiff alleged that defendant violated general duty to accommodate her disability under CLS 

Exec § 296(3)(a), that section applied to employers, licensing agencies, employment agencies, and labor organizations and did 

not apply here. Edwards v Board of Trustees of Colgate Rochester Divinity Sch., 254 A.D.2d 709, 677 N.Y.S.2d 868, 1998 N.Y. 

App. Div. LEXIS 10379 (N.Y. App. Div. 4th Dep't 1998). 

Defendant's motion to strike jury demand should have been denied in this employment discrimination/sexual harassment action 

wherein plaintiff seeks back pay and compensatory money damages for mental pain and suffering and alleged wrongful 

infliction of mental distress; plaintiff has never requested reinstatement in her complaint; plaintiff is proceeding primarily under 

State Human Rights Law and nowhere does plaintiff actually request equitable relief; plaintiff's ritualistic use in prayer for 

relief of language “and such other and further relief as to this court seems just and proper” does not change legal character of 

relief demanded; fact that complaint asserts that plaintiff “seeks appropriate relief in contract” is also not determinative since 

plaintiff will be able to receive full redress from award of money damages only and she has claimed that she does not desire 

reinstatement or other equitable relief.  Vega v Metropolitan Life Ins. Co., 146 A.D.2d 495, 536 N.Y.S.2d 451, 1989 N.Y. App. 

Div. LEXIS 228 (N.Y. App. Div. 1st Dep't 1989). 

Complaint properly stated action for violation of CLS Exec § 296(16) by alleging that defendant took adverse employment 

actions against plaintiff, based on fact that plaintiff, police officer, was arrested, although arrest had not resulted in conviction. 

Annabi v Cassino, 269 A.D.2d 551, 703 N.Y.S.2d 745, 2000 N.Y. App. Div. LEXIS 2133 (N.Y. App. Div. 2d Dep't 2000). 

Plaintiff failed to state cause of action for retaliation under CLS Exec § 296(1)(e) where he did not allege that he had been 

retaliated against for participating in formal Human Rights Law proceeding, and he did not support or aid another’s Human 

Rights Law complaint. Unotti v ABC, 273 A.D.2d 68, 710 N.Y.S.2d 822, 2000 N.Y. App. Div. LEXIS 6339 (N.Y. App. Div. 1st 

Dep't 2000). 

Plaintiff’s complaint stated a cause of action under Exec Law § 296, which prohibits discrimination in employment because of 

sex, by alleging: (1) that the defendant used his hegemonic position as her employer to influence her to acquiesce in and 

importuned her to engage in sexual intercourse with him; (2) that a condition of apprehension on her part was created to the 

effect that her employment would be terminated if she refused to engage in such sexual intercourse; and (3) that upon her 
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refusal to continue sexual intercourse with defendant her employment was in fact terminated. Fletcher v Greiner, 106 Misc. 2d 

564, 435 N.Y.S.2d 1005, 1980 N.Y. Misc. LEXIS 2734 (N.Y. Sup. Ct. 1980). 

Plaintiff’s discharge from his employment with a town highway department solely because he was the son of the former town 

supervisor, a political adversary of the successor supervisor, did not state a cause of action for unlawful discriminatory practice 

under Exec Law § 296(1) as a discharge based on national origin; although Exec Law § 292(8) provides that the term national 

origin includes ancestry, the legislative intent of the statute was to prohibit discrimination based upon the country in which an 

individual was born, as well as the country in which an individual’s ancestors were born; the discharge of an employee based 

on political differences with the employee’s father is not prohibited. Ingalls v Lyndon, 127 Misc. 2d 442, 486 N.Y.S.2d 659, 

1985 N.Y. Misc. LEXIS 2614 (N.Y. Sup. Ct. 1985). 

Complaint alleging that plaintiff was ultimately removed from job as result of action of his immediate supervisor in attempting 

to replace him with female employee with whom supervisor was having intimate sexual relationship would be dismissed, 

without prejudice, as failing to state cause of action under CLS Exec § 296 in absence of allegation that preferential treatment 

accorded to other employee resulted in discrimination not just against plaintiff but against other employees of same gender. 

Nicolo v Citibank New York State, N. A., 147 Misc. 2d 111, 554 N.Y.S.2d 795, 1990 N.Y. Misc. LEXIS 184 (N.Y. Sup. Ct. 1990) . 

Plaintiff failed to state cognizable claim under either New York City or New York State Human Rights Law by alleging that 

school district’s denial of health insurance benefits to his domestic partner constituted discrimination on basis of marital status 

and sexual orientation. Funderburke v Uniondale Union Free Sch. Dist. No. 15, 172 Misc. 2d 963, 660 N.Y.S.2d 659, 1997 N.Y. 

Misc. LEXIS 260 (N.Y. Sup. Ct. 1997), aff'd, 251 A.D.2d 622, 676 N.Y.S.2d 199, 1998 N.Y. App. Div. LEXIS 7881 (N.Y. App. 

Div. 2d Dep't 1998). 

Claim for negligent infliction of emotional distress based on plaintiff’s allegations of sex discrimination by defendant employer 

and its president was insufficient as matter of law where no physical contact or threat thereof was involved. Gerson v Giorgio 

Sant'Angelo Collectibles, 176 Misc. 2d 388, 671 N.Y.S.2d 958, 1998 N.Y. Misc. LEXIS 114 (N.Y. Sup. Ct. 1998). 

Claims that the lessor owners of a commercial building sought to bar the transgender clients of one of their tenants from using 

any rest room in the building, and in fact to bar them from the building entirely, stated a claim for gender discrimination under 

the New York Human Rights Law, N.Y. Exec. Law § 296(5)(b). Hispanic Aids Forum v Estate of Bruno, 839 N.Y.S.2d 691, 16 

Misc. 3d 960, 238 N.Y.L.J. 28, 2007 N.Y. Misc. LEXIS 4843 (N.Y. Sup. Ct. 2007). 

Claims that the lessor owners of a commercial building discriminated against the transgender clients of one of the building 

tenants on the basis of disability when the lessors demanded that the clients stop using rest rooms that were not for their 

biological sex, failed to state a cause of action because there were no allegations that the tenant had suggested reasonable 

accommodations that were rejected by the lessors. Hispanic Aids Forum v Estate of Bruno, 839 N.Y.S.2d 691, 16 Misc. 3d 960, 

238 N.Y.L.J. 28, 2007 N.Y. Misc. LEXIS 4843 (N.Y. Sup. Ct. 2007). 

Because an employee’s notice of claim alleging a violation of N.Y. Exec. Law § 296 did not comply with N.Y. County Law § 52 

or N.Y. Gen. Mun. Law § 50-e, it was dismissed. Sowich v County of Oneida, 938 N.Y.S.2d 413, 35 Misc. 3d 486, 2011 N.Y. 

Misc. LEXIS 6360 (N.Y. Sup. Ct. 2011), aff'd, 109 A.D.3d 1170, 971 N.Y.S.2d 720, 2013 N.Y. App. Div. LEXIS 6206 (N.Y. App. 

Div. 4th Dep't 2013). 

A complaint charging violation of this section of the law by an apartment owner and his rental agent and seeking an injunction 

against sale or transfer of the property or rental of certain vacant apartments states no cause of action against the State 

Commission for Human Rights and that agency is accordingly not a proper party to the proceedings. Redd v Zier, 229 N.Y.S.2d 

582, 1962 N.Y. Misc. LEXIS 4175 (N.Y. Sup. Ct. 1962). 

Trial court properly dismissed a claim by a law client against a law firm, alleging a violation of N.Y. Exec. Law § 296, as, even 

if it were assumed that a law firm or an attorney’s office was considered a “place of public accommodation” as defined by N.Y. 

Exec. Law § 292(9), the client failed to state a cause of action because she was not denied any “accommodations, advantages, 

facilities, or privileges” by the law firm under N.Y. Exec. Law § 296(2)(a). Ferdinand v Crecca & Blair, 5 A.D.3d 538, 774 
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N.Y.S.2d 714, 2004 N.Y. App. Div. LEXIS 2740 (N.Y. App. Div. 2d Dep't), app. denied, 3 N.Y.3d 609, 786 N.Y.S.2d 812, 820 

N.E.2d 291, 2004 N.Y. LEXIS 2495 (N.Y. 2004). 

Former employee sufficiently stated a cause of action for constructive discharge for opposing discriminatory practices under 

N.Y. Exec. Law § 296(1)(e) as to a former employer and two former coworkers where the former employee was further 

harassed after complaining of harassment and the coworkers allegedly aide and abetted the employer in constructively 

discharging the former employee from employment by making the atmosphere in the workplace intolerable. Mitchell v TAM 

Equities, Inc., 27 A.D.3d 703, 812 N.Y.S.2d 611, 2006 N.Y. App. Div. LEXIS 3762 (N.Y. App. Div. 2d Dep't 2006) . 

Former employee’s complaint sufficiently stated a cause of action pursuant to N.Y. Exec. Law § 296(1)(a), based on sex and 

race harassment that created a hostile work environment where the employee alleged coworkers directed sexually and racially 

offensive language at the employee and the behavior was ignored by management. Mitchell v TAM Equities, Inc., 27 A.D.3d 

703, 812 N.Y.S.2d 611, 2006 N.Y. App. Div. LEXIS 3762 (N.Y. App. Div. 2d Dep't 2006). 

Former employee’s complaint stated a cause of action against the employer pursuant to N.Y. Exec. Law § 296(7) based on 

unlawful retaliation where the employee’s supervisors allegedly retaliated against the employee by, among other things, 

arbitrarily reprimanding the employee, personally berating the employee in front of subordinates, refusing to permit the 

employee normal lunch and personal breaks during long work days, and compelling the employee to return to work against 

medical advice after an injury. Mitchell v TAM Equities, Inc., 27 A.D.3d 703, 812 N.Y.S.2d 611, 2006 N.Y. App. Div. LEXIS 

3762 (N.Y. App. Div. 2d Dep't 2006). 

Former employee’s N.Y. Exec. Law § 296 complaint was properly dismissed as to a parent company and sister company as 

there were no allegations in the complaint describing what direct role, if any, those parties had in the events underlying the 

discrimination action. Mitchell v TAM Equities, Inc., 27 A.D.3d 703, 812 N.Y.S.2d 611, 2006 N.Y. App. Div. LEXIS 3762 (N.Y. 

App. Div. 2d Dep't 2006). 

Dismissal of a complaint which alleged that the owner and operator of a website discriminated against deaf and hard-of-hearing 

individuals by posting videos on the website without closed captioning was appropriate because the complainant could not 

satisfy a necessary element of the complainant’s disability-discrimination claims as the complainant did not allege that the 

complainant requested—and was denied—a reasonable modification of the videos on the website. Sullivan v Bdg Media, 71 

Misc. 3d 863, 146 N.Y.S.3d 395, 2021 N.Y. Misc. LEXIS 1305 (N.Y. Sup. Ct. 2021). 

Former manager of travel company must amend complaint, which alleges age and employment discrimination against 

employer in violation of NY Exec Law § 296, where manager failed to allege sufficient facts to determine whether there exists 

ongoing state administrative proceeding on claim, because federal court cannot exercise jurisdiction over state claim for age 

discrimination while state administrative proceeding is pending. Zinaman v USTS New York, Inc., 798 F. Supp. 128, 1992 U.S. 

Dist. LEXIS 9991 (S.D.N.Y. 1992). 

Allegations in male former employee’s complaint that employer knew that he would provide evidence favorable to female 

employee’s sexual harassment charge adequately alleged that employee “participated in any manner” in investigation, 

proceeding, or hearing under Title VII and CLS Exec Law § 296(1)(e). Kaible v U.S. Computer Group, 27 F. Supp. 2d 373, 

1998 U.S. Dist. LEXIS 19214 (E.D.N.Y. 1998). 

Employee’s complaint was sufficient to support a claim that her employer discriminated against her because of her marital 

status as a single or engaged woman in violation of N.Y. Exec. Law § 296, to survive dismissal for failure to state a claim. 

McGrath v Nassau Health Care Corp., 217 F. Supp. 2d 319, 2002 U.S. Dist. LEXIS 14094 (E.D.N.Y. 2002). 

Employee’s employment discrimination action failed to survive summary judgment because the employee’s sole allegation that 

she was terminated under circumstances giving rise to an inference of discrimination was that she was not treated in the same 

way as her supervisor, but the supervisor was not a similarly situated employee; the supervisor was a permanent employee of 

the employer, had responsibilities different from those of the employee, and the employee and the supervisor were disciplined 

for wholly different conduct (the employee was terminated after she directly violated the asset protection policies causing the 
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employer to lose in excess of $11,000, and the supervisor was given a probationary warning on account of his management 

failures). Ortiz v Brookstone Co., 274 F. Supp. 2d 456, 2003 U.S. Dist. LEXIS 13077 (S.D.N.Y. 2003). 

Because the actor’s complaint did not allege any discriminatory impact in New York, the actor could not support claims under 

the New York City and New York State Human Rights Laws. Pearce v Manhattan Ensemble Theater, Inc., 528 F. Supp. 2d 

175, 2007 U.S. Dist. LEXIS 16487 (S.D.N.Y. 2007). 

Former employee’s claims under N.Y. Exec. Law §§ 296 and 297 failed because (1) the plain language of N.Y. County Law § 52 

clearly incorporated the notice of claim requirement contained in N.Y. Gen. Mun. Law § 50-e and applied it to any claim or 

notice of claim against a county for invasion of personal or property rights, of every name and nature; (2) the notice of claim 

provision covered the employee’s claims against the county and its entities, which included a community college, an entity that 

was owned and operated by the county and whose employees were considered county employees; (3) the employee failed to 

satisfy the notice of claim requirement contained in N.Y. Gen. Mun. Law § 50-e because the employee failed to file a notice of 

claim; (4) the action was a private civil rights lawsuit and had not been brought in the public interest; (5) the employee never 

sought leave to serve a late notice of claim; and (6) the employee failed to offer a single case in which a court held that the 

filing of a complaint with the New York State Department of Human Rights, or the Equal Employment Opportunity 

Commission, satisfied the notice requirement of N.Y. Gen. Mun. Law § 50-e. Cody v County of Nassau, 577 F. Supp. 2d 623, 

2008 U.S. Dist. LEXIS 72262 (E.D.N.Y. 2008), aff'd, 345 Fed. Appx. 717, 2009 U.S. App. LEXIS 20662 (2d Cir. N.Y. 2009). 

In a former employee’s suit for race and sex discrimination, the former employee’s State of New York and city law claims 

survived the union’s motion to dismiss for failure to state a cause of action because the holding of Martin, which provides that 

in common-law actions against unincorporated associations, individual liability of every single member must be alleged and 

proven, did not apply since it is established by N.Y. Exec. Law § 296(1-a)(c) that a labor organization, such as a union, does 

have an existence independent of its members. Langford v Int'l Union of Operating Eng'rs, Local 30, 765 F. Supp. 2d 486, 

2011 U.S. Dist. LEXIS 17789 (S.D.N.Y. 2011). 

Assuming that the employees otherwise stated a valid claim for age discrimination, identifying additional significant factors did 

not foreclose the possibility that age was the “but for” factor for the adverse employment actions taken against them; thus, the 

employees plausibly stated a claim for age discrimination under N.Y. Exec. Law § 296. Fagan v U.S. Carpet Installation, Inc., 

770 F. Supp. 2d 490, 2011 U.S. Dist. LEXIS 28552 (E.D.N.Y. 2011). 

Plaintiff failed to state a claim for racial discrimination as he failed to allege facts showing that a co-worker’s alleged racist 

remarks were anything other than an isolated incident and his allegation that other similarly-situated employees were treated 

more favorably was a bare conclusion unsupported by any specific alleged facts. McDowell v N. Shore-Long Island Jewish 

Health Sys., 788 F. Supp. 2d 78, 2011 U.S. Dist. LEXIS 58653 (E.D.N.Y. 2011). 

Plaintiff failed to state a claim for retaliation as the only causal connection plaintiff alleged was the temporal proximity 

between his complaint about racial harassment and his termination; the temporal proximity, without more, was insufficient to 

state a claim. McDowell v N. Shore-Long Island Jewish Health Sys., 788 F. Supp. 2d 78, 2011 U.S. Dist. LEXIS 58653 

(E.D.N.Y. 2011). 

Only reasonable interpretation of the lease conditions provision was that plaintiffs were required to obtain a guarantee from a 

government agency for the remaining rent due for the one-year lease period and the complaint was devoid of any facts from 

which could be inferred that, if given the opportunity, plaintiffs’ could have provided a guarantee from a governmental agency; 

thus, as plaintiffs failed to allege they were qualified to rent the unit, they failed to state valid housing discrimination claims 

under the Fair Housing Amendments Act of 1988, , 42 U.S.C.S. §§ 3604(f) and 3617, Americans with Disabilities Act, 

Rehabilitation Act of 1973, and New York State Human Rights Law. Johnson v Levy, 812 F. Supp. 2d 167, 2011 U.S. Dist. 

LEXIS 106258 (E.D.N.Y. 2011). 

89.  —Amended complaint  

Plaintiff would be permitted to amend complaint to add cause of action for gender based discrimination under CLS Exec § 

296(1)(a) et seq. where (1) plaintiff alleged that she was member of protected class (women) and that defendant discharged her 
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from employment and discriminated against her during her employment because of her gender, (2) plaintiff submitted 

supporting affidavit with exhibit which contained excerpt of deposition testimony of president of defendant which corroborated 

allegations, and (3) defendant opposed motion to amend complaint only with affidavit of counsel and affidavit of president of 

corporation which attempted to discredit his own earlier deposition testimony. Daniels v Empire-Orr, Inc., 151 A.D.2d 370, 

542 N.Y.S.2d 614, 1989 N.Y. App. Div. LEXIS 8121 (N.Y. App. Div. 1st Dep't 1989). 

Plaintiff was properly permitted to amend his age and religious discrimination complaint against law firm in order to add 

individual partners of firm, despite passage of several years between original complaint and amendment, since partners are 

jointly and severally liable for wrongful acts of partnership under CLS Partn §§ 24 and 26. Schutz v Finkelstein Bruckman 

Wohl Most & Rothman, 232 A.D.2d 470, 648 N.Y.S.2d 174, 1996 N.Y. App. Div. LEXIS 10217 (N.Y. App. Div. 2d Dep't 1996) . 

In action for sexual harassment and retaliatory discharge, court properly denied plaintiff’s motion to amend complaint to add  

action for wrongful termination based on disability discrimination under CLS Exec § 296(1)(a) since plaintiff had been aware 

of facts underlying alleged claim since inception of action, she failed to offer any reason or excuse for delay in seeking to 

amend complaint, and defendants had prepared case in response to original complaint, had no notice of new claim, and would 

suffer prejudice by its late edition. Castagne v Barouh, 249 A.D.2d 257, 671 N.Y.S.2d 283, 1998 N.Y. App. Div. LEXIS 3656 

(N.Y. App. Div. 2d Dep't 1998). 

Because an employee’s amended complaint was sufficient under N.Y. Exec. Law § 296, New York City, N.Y., Admin. Code §§ 

8-107, and 8-130 to establish a hostile work environment, that the first employer transferred the employee to a different work 

location and gave the employee an undesirable schedule in retaliation, and that the employers aided and abetted each other’s 

race and gender discrimination, the employers’ motion to dismiss were denied. Artis v Random House, Inc., 936 N.Y.S.2d 479, 

34 Misc. 3d 858, 2011 N.Y. Misc. LEXIS 6383 (N.Y. Sup. Ct. 2011). 

Former employee is granted leave to amend her complaint to restate her claim of age discrimination based upon theory of 

disparate treatment but cannot add claim of age discrimination based upon disparate impact under CLS Exec Law § 296, where 

her EEOC complaint did not mention disparate impact theory, because proposed new claim is not reasonably related to claim 

asserted in EEOC complaint, and unexhausted claim may not be added. McKinney v Eastman Kodak Co., 975 F. Supp. 462, 

1997 U.S. Dist. LEXIS 12934 (W.D.N.Y. 1997). 

Thruway employee’s sex and disability discrimination claims under CLS Exec Law §§ 290 et seq. survive only to extent of her 

surviving federal claims, where federal claims in amended complaint were narrowed to include only those made in EEOC 

charge and allegation of forced, additional medical examinations after filing of charge, because allowing broader state-law 

claims to continue in federal court would enable plaintiff to circumvent statutory administrative exhaustion requirements. 

Cable v New York State Thruway Auth., 4 F. Supp. 2d 120, 1998 U.S. Dist. LEXIS 7678 (N.D.N.Y. 1998). 

Teacher who had attempted to bring Title VII employment discrimination suit against middle school director in director’s 

personal capacity, when action could only be brought against school under Title VII, would be allowed to amend complaint in 

interests of justice, after teacher retained attorney, in order to bring personal capacity claim against director under Exec § 296. 

Copeland v Rosen, 38 F. Supp. 2d 298, 1999 U.S. Dist. LEXIS 2639 (S.D.N.Y. 1999), dismissed without prejudice, 194 F.R.D. 

127, 2000 U.S. Dist. LEXIS 8243 (S.D.N.Y. 2000). 

Female former employee’s gender discrimination claim is dismissed with leave to file second amended complaint, where she 

has provided no specific factual allegations to enable court to evaluate her information and belief assertions that male 

employees performing substantially equal work were treated preferentially, because she has done nothing more than to 

paraphrase relevant legal standards, and her vague, conclusory allegations are insufficient to establish prima facie case of 

discrimination. Rose v Goldman, Sachs & Co., 163 F. Supp. 2d 238, 2001 U.S. Dist. LEXIS 13744 (S.D.N.Y. 2001). 

Terminated white male senior portfolio manager is granted leave to amend his race and discrimination claims within 20 days, 

even though he was suddenly fired and denied bonus while other old, female, or African-American managers were not, where 

he alleges only that he was fired and others were not and that person who fired him said he “did not fit profile of High Yield 

Group,” because further allegations are required to raise inference of discrimination. Tappe v Alliance Capital Mgmt. L.P., 177 

F. Supp. 2d 176, 2001 U.S. Dist. LEXIS 17501 (S.D.N.Y. 2001). 
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Former employee was entitled to amend her complaint pursuant to Fed. R. Civ. P. 15(a) to include her race discrimination 

claim under 42 U.S.C.S. § 1981 and N.Y. Exec. Law § 296 against her former employer, co-employees, and officials, because 

1.) the employee’s allegations that she was treated more harshly than similarly situated employees who had used profanities in 

a patient-care area and that her tardiness did not prevent her from successfully performing her job were sufficient to withstand a 

motion to dismiss, and 2.) the employee’s allegations regarding the authority of the co-employees and officials were sufficient 

to state a claim for personal liability by the co-employees and officials. Gilmore v Univ. of Rochester, 410 F. Supp. 2d 127, 

2006 U.S. Dist. LEXIS 1863 (W.D.N.Y. 2006). 

Professional skater’s amended complaint was sufficient to withstand a Fed. R. Civ. P. 12(b)(6) motion on her claim of a 

sexually hostile workplace where she alleged sufficiently severe and pervasive abusive conditions, including that (1) her 

supervisor and employer required that the skaters be sexually alluring and required them to stuff their bras; (2) her supervisor 

made disparaging remarks about the sexual morals of a fellow skater; (3) her supervisor initiated unwelcome conversations 

with plaintiff and other skaters about their sex lives, his sex life, pubic hair, and oral sex; (4) the employer’s deputy director of 

public relations made unwelcome sexual advances toward the skater and other employees of the employer; (5) at a bar, the 

deputy director of public relations proceeded to aggressively solicit the skater for sex verbally and by allegedly putting his 

tongue down her throat. Prince v Madison Square Garden, 427 F. Supp. 2d 372, 2006 U.S. Dist. LEXIS 17562 (S.D.N.Y. 2006). 

Professional skater’s amended complaint was sufficient to withstand a Fed. R. Civ. P. 12(b)(6) motion on her claim under N.Y. 

Exec. Law § 296(6) that her supervisor was liable as an “aider and abettor,” in accordance with case law of the United States 

Court of Appeals for the Second Circuit holding individually liable those within the employment relationship who primarily 

and directly perpetrated the harassment. The skater alleged that (1) her supervisor required that the skaters be sexually alluring 

and required them to stuff their bras; (2) her supervisor made disparaging remarks about the sexual morals of a fellow skater; 

and (3) her supervisor initiated unwelcome conversations with plaintiff and other skaters about their sex lives, his sex life, 

pubic hair, and oral sex. Prince v Madison Square Garden, 427 F. Supp. 2d 372, 2006 U.S. Dist. LEXIS 17562 (S.D.N.Y. 2006). 

90.  Class action  

Above provision is not enforceable in class action by Negro plaintiffs on behalf of themselves and all other Negro citizens of 

New York similarly situated for injunctive and declaratory relief against certain labor unions and various officials of State and 

of city therein, challenging expenditure of public funds on public works projects in such city on ground that qualified Negroes 

are unlawfully denied employment and opportunity therefor because contractors on such projects obtain virtually all their labor 

from defendant unions who exclude Negroes from membership and apprenticeship programs solely on basis of race and color. 

Provisions of subdivisions 1 and 1-a of above statute give full and adequate remedy for discrimination by either a labor 

organization, an employer, or any joint labor-management committee. There is therefore no warrant for invocation of aid of 

equity or for granting of declaratory relief in the case of any such discrimination. Gaynor v Rockefeller, 15 N.Y.2d 120, 256 

N.Y.S.2d 584, 204 N.E.2d 627, 1965 N.Y. LEXIS 1651 (N.Y. 1965). 

In an action by a former employee against her employer charging a violation of the Human Rights Law, the employee, having 

invoked the jurisdiction of New York State, was properly ordered to appear for oral examination prior to trial in New York 

City, although she lived in South Carolina. Moreover, the employee, who had moved for class action certification, could not 

validly contend that she lacked financial resources to travel to New York for examination when she was simultaneously 

attempting to show that she would fairly and adequately protect the class. Mack v J. C. Penney Co., 81 A.D.2d 761, 439 

N.Y.S.2d 118, 1981 N.Y. App. Div. LEXIS 11395 (N.Y. App. Div. 1st Dep't 1981). 

Police lieutenant’s motion for summary judgment is denied where police officer alleged quid pro quo sexual harassment and 

hostile work environment because evidence supported officer’s allegation that lieutenant was actual perpetrator of sexual 

harassment and not merely supervisor who could claim immunity from vicarious liability. Poulsen v City of N. Tonawanda, 811 

F. Supp. 884, 1993 U.S. Dist. LEXIS 922 (W.D.N.Y. 1993). 

Individual incentive payment of only $2,500 is awarded to former employee of large oil company, even though other specific 

plaintiffs in class action race discrimination case received $50,000 or more for their special assistance or unique circumstances, 

because former employee, who resigned shortly before commencement of case, does not face any significant postlitigation 
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burden or risk of retaliation by employer. Roberts v Texaco, Inc., 979 F. Supp. 185, 1997 U.S. Dist. LEXIS 17056 (S.D.N.Y. 

1997). 

91.  Declaratory judgment  

Biologist claiming age and sex discrimination in termination of her employment with county health department was entitled to 

judgment declaring that she was not required to file notice of claim as prerequisite to maintaining that claim under CLS Exec § 

296 with State Division of Human Rights (DHR) where (1) notice of claim requirements for tort claims against municipality 

apply to private discriminatory practice claims under § 296 that are commenced in court of law, not before administrative 

agency, (2) once person has elected to pursue § 296 claim with administrative agency, he or she is precluded by CLS Exec § 

297(9) from pursuing same claim in court of law and thus should not be subjected to rules applicable to court claims, and (3) 

underlying purpose of notice of claim requirements was satisfied by DHR’s compliance with administrative procedures set 

forth in Human Rights Law that gave county ample opportunity to investigate claim Freudenthal v County of Nassau, 283 

A.D.2d 6, 726 N.Y.S.2d 116, 2001 N.Y. App. Div. LEXIS 5645 (N.Y. App. Div. 2d Dep't 2001), aff'd, 99 N.Y.2d 285, 755 

N.Y.S.2d 56, 784 N.E.2d 1165, 2003 N.Y. LEXIS 139 (N.Y. 2003). 

Before formal complaint was filed, county health department was on notice of potential claim against it under CLS Exec § 296 

for age and sex discrimination in termination of biologist’s employment and had ample opportunity to investigate and address 

that claim, and thus underlying purpose of statutory notice of claim requirements was satisfied despite lack of formal notice of 

claim with county, where (1) within weeks after termination on January 9, 1992, county human rights commission began 

investigating biologist’s claim, (2) that investigation included conversations with some of biologist’s former colleagues, 

including at least one bureau chief, (3) formal charges of discrimination were filed with State Division of Human Rights (DHR) 

on April 21, 1992, less than 4 months after termination, (4) DHR requested that county health department respond to discovery 

requests no later than June 24, 1992, and (5) at least twice between July and September 1992, county health department offered 

to DHR documentation and explanations to support its actions. Freudenthal v County of Nassau, 283 A.D.2d 6, 726 N.Y.S.2d 

116, 2001 N.Y. App. Div. LEXIS 5645 (N.Y. App. Div. 2d Dep't 2001), aff'd, 99 N.Y.2d 285, 755 N.Y.S.2d 56, 784 N.E.2d 1165, 

2003 N.Y. LEXIS 139 (N.Y. 2003). 

Application by state police for an order staying Division of Human Rights from holding hearing on complaint charging that 

state police acted in discriminatory manner in violation of Human Rights Law by refusing request to take police examination 

on day other than Saturday which was day observed by applicant as sabbath would be considered as in nature of a request for 

declaratory judgment as to whether Human Rights Law was applicable to state police. State Div. of Human Rights v State, 77 

Misc. 2d 597, 354 N.Y.S.2d 287, 1973 N.Y. Misc. LEXIS 1227 (N.Y. Sup. Ct. 1973). 

92.  Discovery  

In action under Human Rights Law, CLS Exec § 296, arising out of corporation’s reduction in labor force, discovery order 

requiring corporation to furnish specified raw data regarding its employees “in any facility in Monroe County” and furnish 

certain personnel information for employees hired in Monroe County was overly broad, and would be modified to limit scope 

of discovery to plaintiff’s employing unit within Monroe County since reduction in corporation’s work force was implemented 

and managed at local level, and decision to terminate plaintiff’s employment was made, implemented and managed by 

plaintiff’s employing unit. Hasiotis v Xerox Corp., 191 A.D.2d 973, 594 N.Y.S.2d 509, 1993 N.Y. App. Div. LEXIS 2925 (N.Y. 

App. Div. 4th Dep't 1993). 

In action against stock exchange for violation of Human Rights Law, plaintiff would be required to sign confidentiality 

agreement as condition of disclosure of documents regarding exchange’s security and evacuation routes, even though exchange 

was not public entity entitled to assert “public interest” privilege, where documents sought involved sensitive security 

information that, if released to the public, could jeopardize safety of exchange’s employees, and plaintiff gave no valid reason 

for refusing to sign agreement. Blum v New York Stock Exch., 263 A.D.2d 522, 693 N.Y.S.2d 225, 1999 N.Y. App. Div. LEXIS 

8377 (N.Y. App. Div. 2d Dep't 1999). 

In employment discrimination action setting forth disparate treatment and disparate impact claims, court properly found that 

plaintiff was entitled to information respecting defendant’s termination of employees with 25 years of service, but should have 

limited defendant’s disclosure to employees terminated within 5 years prior to plaintiff’s termination. Abbott v Memorial 
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Sloan-Kettering Cancer Ctr., 276 A.D.2d 432, 714 N.Y.S.2d 287, 2000 N.Y. App. Div. LEXIS 10750 (N.Y. App. Div. 1st Dep't 

2000). 

In employment discrimination action setting forth disparate treatment and disparate impact claims, plaintiff was entitled to 

disclosure of other charges filed against defendant but court should have limited scope of defendant’s disclosure to 

discrimination charges based on discrimination by reason of race or color. Abbott v Memorial Sloan-Kettering Cancer Ctr., 276 

A.D.2d 432, 714 N.Y.S.2d 287, 2000 N.Y. App. Div. LEXIS 10750 (N.Y. App. Div. 1st Dep't 2000). 

In an action for wrongful discharge in violation of subdivision 1(a) of the above statute, it was held on motion for pretrial 

examination of witnesses that the tendency of any question to incriminate any of such witnesses under Penal Law § 700 could 

not then be dealt with and that the privilege against such incrimination must be claimed at the time each question is asked. 

Flanigen v Mullen & Gunn, Inc., 45 Misc. 2d 944, 258 N.Y.S.2d 609, 1965 N.Y. Misc. LEXIS 2051 (N.Y. Sup. Ct. 1965). 

93.  Burden of proof  

Executive Law § 296, subd 1(a) in essence prevents disparate treatment of individuals, having regard for their abilities, 

capacities, and qualifications, gender as a source of such differentiation being neutralized, and the statute imposes the burden of 

warranting the exceptional treatment of the individual on the employer. Board of Education v New York State Div. of Human 

Rights, 42 A.D.2d 49, 345 N.Y.S.2d 93, 1973 N.Y. App. Div. LEXIS 4062 (N.Y. App. Div. 2d Dep't 1973), aff'd, 35 N.Y.2d 673, 

360 N.Y.S.2d 887, 319 N.E.2d 202, 1974 N.Y. LEXIS 1326 (N.Y. 1974). 

Burden of proving entitlement to bona fide occupational qualification exception to sex discrimination laws must be borne by 

party claiming its benefit. Guardian Capital Corp. v New York State Div. of Human Rights, 46 A.D.2d 832, 360 N.Y.S.2d 937, 

1974 N.Y. App. Div. LEXIS 3585 (N.Y. App. Div. 3d Dep't 1974), app. dismissed, 36 N.Y.2d 806, 1975 N.Y. LEXIS 2680 (N.Y. 

1975), app. denied, 37 N.Y.2d 705, 1975 N.Y. LEXIS 2770 (N.Y. 1975). 

To make out prima facie case of age discrimination in employment, plaintiff must show that he or she was member of protected 

class, prove that he or she was discharged, prove that he or she was qualified for position, and either show that he or she was 

replaced by younger person, produce direct evidence of discriminatory intent, or produce statistical evidence of discriminatory 

conduct. Bockino v Metropolitan Transp. Auth., 224 A.D.2d 471, 638 N.Y.S.2d 137, 1996 N.Y. App. Div. LEXIS 1204 (N.Y. 

App. Div. 2d Dep't), app. denied, 88 N.Y.2d 805, 646 N.Y.S.2d 985, 670 N.E.2d 226, 1996 N.Y. LEXIS 1688 (N.Y. 1996), app. 

denied, 87 N.Y.2d 1017, 644 N.Y.S.2d 150, 666 N.E.2d 1064, 1996 N.Y. LEXIS 1204 (N.Y. 1996). 

Article 78 proceeding to annul findings that State Office of Mental Health (SOMH) discriminated and retaliated against 

employee was properly dismissed where administrative law judge found that SOMH’s witnesses were not credible and that 

employee made prima facie showing of discrimination and retaliation, and thus trier of fact could infer ultimate fact of 

intentional discrimination without need for employee to prove that SOMH’s explanations for its conduct were pretextual. New 

York State Office of Mental Health v New York State Div. of Human Rights, 273 A.D.2d 829, 709 N.Y.S.2d 755, 2000 N.Y. App. 

Div. LEXIS 6849 (N.Y. App. Div. 4th Dep't 2000). 

Teachers’ association claiming, in Article 78 proceeding, that probationary teacher was unlawfully terminated by school district 

because of her protected union activity had burden of proving that (1) she was engaged in protected activity, (2) such activity 

was known to person making adverse employment decision, and (3) adverse action would not have been taken but for protected 

activity. Rockville Centre Teachers Ass'n v N.Y. State Pub. Empl. Rels. Bd., 281 A.D.2d 425, 721 N.Y.S.2d 112, 2001 N.Y. App. 

Div. LEXIS 2130 (N.Y. App. Div. 2d Dep't 2001). 

In dismissing plaintiffs’ allegations that defendant employer condoned or acquiesced in sexual harassment committed by male 

coworkers, court erred by imposing burden on plaintiffs to prove that they reported complained-of incidents to defendant, 

where defendant failed to plead affirmative defense that plaintiffs failed to take advantage of preventative or corrective 

opportunities provided by defendant so as to mitigate their damages; furthermore, had defendant pleaded such defense, burden 

would have been on it to establish defense, not on plaintiffs to disprove it in first instance. Vitale v Rosina Food Prods., 283 

A.D.2d 141, 727 N.Y.S.2d 215, 2001 N.Y. App. Div. LEXIS 5748 (N.Y. App. Div. 4th Dep't 2001). 
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Under N.Y. Exec. Law § 296(1)(a), employee claimed that he was discriminatorily discharged based upon his employer’s 

perception that he had the human immunodeficiency virus. The court dismissed that claim by summary judgment as the 

employee did not make a showing that the employer’s legitimate nondiscriminatory financial distress reason for discharging 

him was pretextual. Scardace v Mid Island Hosp., Inc., 21 A.D.3d 363, 800 N.Y.S.2d 42, 2005 N.Y. App. Div. LEXIS 8229 (N.Y. 

App. Div. 2d Dep't 2005). 

Because a school terminated a teacher’s probationary employment due to excessive absenteeism, and because the teacher was 

an at-will employee under N.Y. Educ. Law § 2573(1)(a), the teacher failed to raise a triable issue of fact that the stated reasons 

for the teacher’s discharge were pretextual; consequently, the teacher was not entitled to damages for violation of N.Y. Exec. 

Law § 296 or breach of contract. Haviland v Yonkers Pub. Schs, 21 A.D.3d 527, 800 N.Y.S.2d 578, 2005 N.Y. App. Div. LEXIS 

8694 (N.Y. App. Div. 2d Dep't 2005). 

If a plaintiff met the burdens of proof required to show prima facie cases of racial or age discrimination in employment, the 

employer had to then produce admissible evidence that clearly set forth legitimate, independent and nondiscriminatory reasons 

to rebut the presumption of discrimination, and if the employer produced such evidence, the burden shifted back to plaintiff, 

who had to then show that the proffered reason was merely a pretext for discrimination by demonstrating both that the reason 

was false, and that discrimination was the real reason, but the ultimate burden of persuading the trier of fact that the defendant 

intentionally discriminated against the plaintiff remained at all times with the plaintiff. Bailey v New York Westchester Sq. Med. 

Ctr., 38 A.D.3d 119, 829 N.Y.S.2d 30, 2007 N.Y. App. Div. LEXIS 72 (N.Y. App. Div. 1st Dep't 2007). 

Trial court properly granted an employer’s motion for summary judgment in an employee’s action for employment 

discrimination on the basis of disability because it established a legitimate, non-pretextual reason for the termination of her 

employment by presenting evidence that the employee had been issued a warning for. inter alia, repeated tardiness, failure to 

dress in appropriate attire, and failing to know of the sales consultants’ attendance and availability, the employee failed to 

demonstrate the existence of a triable issue of fact as to whether the employer’s reasons were pretextual, and the employee 

presented no evidence that her actual or perceived disability played a role in the employer’s decision to terminate her 

employment. D'Agostino v MMC E., LLC, 125 A.D.3d 751, 184 A.D.3d 719, 125 N.Y.S.3d 751, 2020 N.Y. App. Div. LEXIS 

3491 (N.Y. App. Div. 2d Dep't 2020). 

Although an employee was a member of a protected class, the employee’s claims were time barred and for a child’s disability, 

not the employee’s own; because the employer had legitimate, independent, and nondiscriminatory reasons to support its 

challenged actions, the employee was not entitled to relief under N.Y. Exec. Law § 296. Wharton v Town of N. Hempstead, 875 

N.Y.S.2d 426, 22 Misc. 3d 83, 2009 N.Y. Misc. LEXIS 70 (N.Y. App. Term 2009). 

Under the Human Rights Law, once an employer establishes a non-discriminatory reason for the elimination of a position, or a 

reduction in grade, if the employee alleging age discrimination does not show that the explanation is pretextual, summary 

judgment in favor of the employer is appropriate. Roundtree v Sch. Dist. of Niagara Falls, 294 A.D.2d 876, 741 N.Y.S.2d 633, 

2002 N.Y. App. Div. LEXIS 4474 (N.Y. App. Div. 4th Dep't 2002). 

Because an employer tendered sufficient evidence that a former employee’s employment was terminated for legitimate, 

nonretaliatory reasons, and the employee failed to raise a triable issue of fact, the trial court properly dismissed the former 

employee’s disability discrimination and retaliation causes of action under N.Y. Exec. Law § 296. Thide v New York State Dept. 

of Transp., 27 A.D.3d 452, 811 N.Y.S.2d 418, 2006 N.Y. App. Div. LEXIS 2602 (N.Y. App. Div. 2d Dep't 2006). 

District Court erred in concluding that plaintiffs, pilots of bankrupt airline, failed to create inference of age discrimination in 

violation of CLS  Exec § 296 where plaintiffs showed that airline management representative assigned to investigate and 

evaluate acquisition of bankrupt airline made numerous comments about age of bankrupt airline’s pilot force, referring to them 

as “contaminated” and “bad apples.”    Abdu-Brisson v Delta Air Lines, Inc., 239 F.3d 456, 2001 U.S. App. LEXIS 2041 (2d 

Cir. N.Y.), cert. denied, 534 U.S. 993, 122 S. Ct. 460, 151 L. Ed. 2d 378, 2001 U.S. LEXIS 9990 (U.S. 2001). 

Plaintiff’s hostile work environment and constructive discharge claims failed because no genuine issue of fact precluded the 

employer from successfully asserting the Faragher/Ellerth affirmative defense; plaintiff did not dispute the reasonableness of 

the employer’s antiharassment policy or its complaint procedures, and the handling of one prior complaint against the 

supervisor at issue was not adequate evidence to show that the employer “ignored or resisted” complaints against the supervisor 
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similar to the one pressed by plaintiff, nor did it provide a basis to justify plaintiff’s failure to avail herself of the employer’s 

complaint procedure. Ferraro v Kellwood Co., 440 F.3d 96, 2006 U.S. App. LEXIS 5707 (2d Cir. N.Y. 2006). 

Plaintiff has burden of establishing prima facie case; once he does so, burden is on defendant to demonstrate it had 

independent, legitimate reason, and not pretext, for action taken against plaintiff and against which plaintiff complains; 

defendants also have burden to show that any unusual treatment of plaintiff was justified. After plaintiff makes prima facie 

showing of discrimination and defendants counter with legitimate, non-discriminatory reason for termination, plaintiff is 

entitled to show facts indicating that stated reason for termination was merely pretext for discrimination; this may be done 

either directly, by persuading court that discriminatory reason more likely motivated employer, or indirectly, by showing that 

employer’s proffered explanation is unworthy of credence. To establish liability under Human Rights Law plaintiff must prove 

that employment was terminated because of his disability and that, although disabled, his impairment did not preclude him 

from performing duties in reasonable manner. O'Keefe v Niagara Mohawk Power Corp., 714 F. Supp. 622, 1989 U.S. Dist. 

LEXIS 6454 (N.D.N.Y. 1989). 

Elements and burdens of proof are same for discrimination claims brought under 42 USCS § 1981 and CLS Exec § 296. Smith v 

Cadbury Bevs., 942 F. Supp. 150, 1996 U.S. Dist. LEXIS 15004 (W.D.N.Y. 1996), aff'd, 116 F.3d 466, 1997 U.S. App. LEXIS 

20232 (2d Cir. N.Y. 1997). 

Under Exec § 296, performance of former employee suffering from Type I diabetes, coupled with employer’s need to reduce 

staff, was legitimate, nondisability-based reason for terminating employee, where employee had poor performance statistics 

and poor performance evaluations overall and in comparison to his co-workers, and employee handbook required employer to 

consider relative strengths and weaknesses of affected individuals before making any reductions in staff. Burke v Royal Ins. 

Co., 39 F. Supp. 2d 251, 1999 U.S. Dist. LEXIS 2962 (E.D.N.Y. 1999). 

Standard under Exec § 296 for proving disability is broader than that of federal Americans with Disabilities Act of 1990. Fagan 

v United Int'l Ins. Co., 128 F. Supp. 2d 182, 2001 U.S. Dist. LEXIS 382 (S.D.N.Y. 2001). 

Burden-shifting framework of McDonnell Douglas applies to discrimination claims under Exec § 296. Mancabelli v Solvay 

Union Free Sch. Dist., 180 F. Supp. 2d 371, 2001 U.S. Dist. LEXIS 19721 (N.D.N.Y. 2001). 

In order to allege a prima facie case of gender discrimination, the employee must allege: (1) membership in a protected 

class/age group, (2) qualification for the position, (3) an adverse employment decision/discharge, and (4) that the 

decision/discharge took place under circumstances giving rise to an inference of discrimination. Gross v Home Depot U.S.A., 

Inc., 386 F. Supp. 2d 296, 2005 U.S. Dist. LEXIS 9052 (S.D.N.Y. 2005). 

To establish a prima facie case for retaliation, an employee must show that: (1) he or she was engaged in protected activity; (2) 

the employer was aware of that activity, (3) the employee suffered an adverse employment action, and (4) there was a causal 

connection between the protected activity and the adverse employment action.  Gross v Home Depot U.S.A., Inc., 386 F. Supp. 

2d 296, 2005 U.S. Dist. LEXIS 9052 (S.D.N.Y. 2005). 

While Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq.; the New York State Human Rights Law, N.Y. 

Exec. Law § 296; 42 U.S.C.S. §§ 1983, 1981; and the Equal Protection Clause of the Fourteenth Amendment prohibit race-

based employment discrimination, they do not prohibit all race-conscious affirmative action plans. An employer’s 

demonstration of the existence and application of an affirmative action plan constitutes a legitimate nondiscriminatory reason 

under the McDonnell Douglas framework, thus if an employer asserts its compliance with an affirmative action plan as its 

legitimate nondiscriminatory reason, the burden then shifts back to the plaintiff to show that the plan is invalid. Vivenzio v City 

of Syracuse, 545 F. Supp. 2d 241, 2008 U.S. Dist. LEXIS 31874 (N.D.N.Y. 2008), vacated in part, 611 F.3d 98, 2010 U.S. App. 

LEXIS 13464 (2d Cir. N.Y. 2010). 

Although the mental health facility’s conduct in treating the patients could have constituted discrimination under N.Y. Exec. 

Law § 296, the class of patients had not established that the facility acted with the requisite discriminatory intent since the 

patients only argued that the facility, a residential treatment center, specifically targeted mentally disabled people because of 

their disabilities. The argument that a party acted with discriminatory animus, simply because it operated a facility for the 
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mentally disabled and mistreats them, was too conclusory to meet the standard for summary judgment. Romano v SLS 

Residential, Inc., 812 F. Supp. 2d 282, 2011 U.S. Dist. LEXIS 67769 (S.D.N.Y. 2011). 

Purchasers failed to show they were improperly denied the opportunity to purchase property because of their race; the record 

clearly revealed that the property owners’ decision to sell to another buyer as opposed to the purchasers was dictated by 

economical concerns and by their desire to sell the property expeditiously. Mitchell v Century 21 Rustic Realty, 233 F. Supp. 2d 

445, 2002 U.S. Dist. LEXIS 21545 (E.D.N.Y. 2002), aff'd in part, vacated in part, 350 F.3d 39, 2003 U.S. App. LEXIS 23322 (2d 

Cir. 2003). 

94.  Collateral estoppel/res judicata  

Determination by Unemployment Insurance Appeal Board that petitioner was “employee” for purposes of his claim for 

unemployment insurance benefits does not collaterally estop Division of Human Rights from determining that petitioner is 

independent contractor for purposes of age discrimination suit, since, inasmuch as issue of unemployment is ultimate fact, 

resolution of which is committed to discretion of board and division under independent bodies of law, there is no identity of 

issue in board’s finding of employment that automatically mandates similar finding by division. Engel v Calgon Corp., 114 

A.D.2d 108, 498 N.Y.S.2d 877, 1986 N.Y. App. Div. LEXIS 63686 (N.Y. App. Div. 3d Dep't 1986), aff'd, 69 N.Y.2d 753, 512 

N.Y.S.2d 801, 505 N.E.2d 244, 1987 N.Y. LEXIS 15324 (N.Y. 1987). 

In action for allegedly unlawful discriminatory discharge from employment, defendant was not entitled to summary judgment 

based on arbitration between parties which resulted in determination that plaintiff was discharged for just cause, although 

arbitrator’s award is generally given preclusive effect in subsequent judicial proceeding, since arbitration is inappropriate 

forum for disposition of employment discrimination claim because arbitrator’s sole task is to effectuate parties’ intent in 

connection with collective bargaining agreement, not to consider claim of statutory discrimination. Uryevick v Pepcom 

Industries, Inc., 155 A.D.2d 450, 547 N.Y.S.2d 109, 1989 N.Y. App. Div. LEXIS 13946 (N.Y. App. Div. 2d Dep't 1989) . 

Employee was collaterally estopped from bringing action against employer under CLS Exec § 296 for sexual discrimination 

and sexual harassment where same claims were decided against employee by federal court in Title VII action after she was 

given full and fair opportunity to litigate. Porras v Montefiore Medical Center, 185 A.D.2d 784, 588 N.Y.S.2d 135, 1992 N.Y. 

App. Div. LEXIS 10021 (N.Y. App. Div. 1st Dep't 1992), app. denied, 81 N.Y.2d 704, 595 N.Y.S.2d 399, 611 N.E.2d 300, 1993 

N.Y. LEXIS 250 (N.Y. 1993). 

Plaintiff’s action under CLS Exec § 296(7) should have been dismissed where federal court had previously dismissed such 

action, together with claim based on 42 USCS § 1981, stating that “Plaintiff now concedes that the claims under (federal law) 

and the New York Executive Law are time barred.” Mchawi v State Univ. of New York, Empire State College, 248 A.D.2d 111, 

669 N.Y.S.2d 545, 1998 N.Y. App. Div. LEXIS 1932 (N.Y. App. Div. 1st Dep't), app. denied, 92 N.Y.2d 804, 677 N.Y.S.2d 779, 

700 N.E.2d 318, 1998 N.Y. LEXIS 1856 (N.Y. 1998). 

Court would annul determination by administrative law judge (ALJ) finding that railroad company’s termination of respondent 

for violent behavior against fellow worker was pretextual, wherein ALJ asserted that she was not bound by prior determination 

that assault took place, where prior determination to dismiss respondent was upheld on appeal by Special Board of Adjustment, 

arbitration panel authorized by Railway Labor Act (45 USCS § 153), respondent conceded that Board had administrative status, 

and Board conclusively determined that respondent violently assaulted and then threatened fellow worker. Metro-North 

Commuter R.R. Co. v New York State Exec. Dep't Div. of Human Rights, 271 A.D.2d 256, 707 N.Y.S.2d 50, 2000 N.Y. App. Div. 

LEXIS 4101 (N.Y. App. Div. 1st Dep't 2000). 

Human Rights Law action was not barred by res judicata based on prior Workers’ Compensation Law action, as petitioners 

were precluded by statute from obtaining compensatory damages in workers’ compensation action and, in Human Rights 

action, employer was directed to pay them for lost wages, less actual earnings and any worker’s compensation benefits that 

they received. Kondracke v Blue, 277 A.D.2d 953, 716 N.Y.S.2d 533, 2000 N.Y. App. Div. LEXIS 11599 (N.Y. App. Div. 4th 

Dep't 2000). 
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Plaintiff’s application for and acceptance of disability benefits was not fatal to his action alleging disparate treatment as to 

terms and conditions of his employment due to disability where employer, by purposefully relieving plaintiff of his duties and 

“plac(ing) him in a non-salary status unless he fulfill(ed) the requirements for short-term disability,” effectively required 

plaintiff to file application for disability benefits. Novak v Royal Life Ins. Co. of N.Y., 284 A.D.2d 892, 726 N.Y.S.2d 784, 2001 

N.Y. App. Div. LEXIS 6849 (N.Y. App. Div. 3d Dep't 2001). 

Employee’s claims of sex discrimination in violation of N.Y. Exec. Law § 296 were barred by res judicata, as the employee had 

participated in a settlement of a federal class action against her employer, and insurance company, which contained claims 

duplicative of the allegations in the instant action. Eliasof v Metropolitan Life Ins. Co., 39 A.D.3d 801, 835 N.Y.S.2d 628, 2007 

N.Y. App. Div. LEXIS 5238 (N.Y. App. Div. 2d Dep't 2007). 

Judicially unreviewed findings by Division of Human Rights in age discrimination claim under CLS Exec Art 15 did not have 

preclusive effect on claim, based on same factual allegations, brought in federal court under Age Discrimination in 

Employment Act, 29 USCS §§ 621 et seq. Astoria Fed. Sav. & Loan Ass'n v Solimino, 501 U.S. 104, 111 S. Ct. 2166, 115 L. 

Ed. 2d 96, 1991 U.S. LEXIS 3320 (U.S. 1991). 

The protection against discrimination afforded by Executive Law § 296 is at least as broad as that afforded by the Federal 

Constitution and civil rights statutes. Thus, the determination of the Appellate Division affirming the Appeal Board’s 

affirmance of the State Division of Human Rights’ dismissal of former employee’s race discrimination claim against former 

employer on the ground of lack of probable cause, res judicata of all other state actions as a matter of statutory law, would be 

entitled to full faith and credit in a federal court hearing federal constitutional and civil rights claims. Mitchell v National 

Broadcasting Co., 553 F.2d 265, 1977 U.S. App. LEXIS 13960 (2d Cir. N.Y. 1977). 

State court’s upholding of hearing officer’s determination of civil service employee misconduct did not collaterally estop 

employee from litigating separate age discrimination claim in federal court since such claim requires only showing that 

employee possessed basic skills necessary for performance of job and state court passed only on her conduct on job, not on her 

minimal qualification to perform it. Owens v New York City Housing Authority, 934 F.2d 405, 1991 U.S. App. LEXIS 10373 

(2d Cir. N.Y.), cert. denied, 502 U.S. 964, 112 S. Ct. 431, 116 L. Ed. 2d 451, 1991 U.S. LEXIS 6582 (U.S. 1991). 

Where an employee benefit fund’s contention that CLS Executive Law § 296 was preempted by ERISA was rejected in a prior 

state court proceeding, the doctrine of collateral estoppel prevented the fund from raising the preemption issue again in a 

federal action to enjoin the Commissioner of New York Human Rights Division from enforcing CLS Executive Law § 296. 

United Federation of Teachers Welfare Fund v Kramarsky, 451 F. Supp. 333, 1978 U.S. Dist. LEXIS 17522 (S.D.N.Y. 1978), 

aff'd, 650 F.2d 1310, 1981 U.S. App. LEXIS 13404 (2d Cir. N.Y. 1981). 

Former employee is collaterally estopped from filing suit against brokerage firm under CLS Exec Law § 296, where New York 

City Commission on Human Rights has already conducted investigation and determined that there is no probable cause to 

believe that his charges have any merit, because employee can point to only one relevant witness commission determined not to 

interview, and that witness was by no means so fundamental that failure to interview him resulted in absence of full and fair 

opportunity for employee to be heard. Forbes v Merrill Lynch, Fenner & Smith, 957 F. Supp. 450, 1997 U.S. Dist. LEXIS 2661 

(S.D.N.Y. 1997). 

Former employee’s prior proceedings before city human rights commission, alleging disability discrimination under Americans 

with Disabilities Act and New York City Administrative Code, collaterally estopped him from pursuing claim under CLS Exec 

§ 296(1)(a) where he had full and fair opportunity to be heard in proceedings before city human rights commission. Forbes v 

Merrill Lynch, Fenner & Smith, 957 F. Supp. 450, 1997 U.S. Dist. LEXIS 2661 (S.D.N.Y. 1997). 

Black former employees’ filing of complaint with New York State Division of Human Rights barred commencement of action 

under Exec § 296 based on same incident and discriminatory grievance. Whidbee v McDonald's Corp., 75 F. Supp. 2d 183, 

1999 U.S. Dist. LEXIS 18255 (S.D.N.Y. 1999), aff'd in part, vacated in part, 223 F.3d 62, 2000 U.S. App. LEXIS 20181 (2d Cir. 

N.Y. 2000). 
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Former X-ray technologist’s claim under Family and Medical Leave Act (FMLA) (29 USCS §§ 2601 et seq.) is denied 

summarily, where she had full and fair opportunity to present ADA (42 USCS §§ 12101 et seq.) and Exec § 296 claims to state 

department of human rights, which determined there was no probable cause to believe her employer had engaged in unlawful 

discrimination, because collateral estoppel precludes her from relitigating here issue of whether employer terminated her 

position for legitimate business reasons. Kosakow v New Rochelle Radiology Assocs., P.C., 88 F. Supp. 2d 199, 2000 U.S. Dist. 

LEXIS 3122 (S.D.N.Y. 2000), vacated, 274 F.3d 706, 2001 U.S. App. LEXIS 26954 (2d Cir. N.Y. 2001). 

White employee’s second suit, alleging race discrimination arising from a failure to promote and resignation, was dismissed 

based upon collateral estoppel and res judicata. Cameron v Church, 253 F. Supp. 2d 611, 2003 U.S. Dist. LEXIS 4298 (S.D.N.Y. 

2003). 

Worker’s action against a union, alleging claims under, inter alia, New York State Human Rights Law, N.Y. Exec. Law § 296 et 

seq., was barred on collateral estoppel grounds, as the case relied upon issues decided against the worker in an unsuccessful 

earlier action against the employer; the issues before the court were already litigated and decided in the worker’s prior action 

against the employer, and in both cases, the worker claimed that she was discriminated against on account of her race, and the 

two complaints were based on the same underlying occurrences. Bush v O.P.E.I.U. Local 153, 499 F. Supp. 2d 571, 2007 U.S. 

Dist. LEXIS 59647 (S.D.N.Y. 2007). 

Findings that creditor, a transgender woman, was discriminated against by debtor based on gender and disability in violation of 

the New York State Human Rights Law were sufficient to support a finding of willful injury for purposes of creditor’s 

nondischargeability claim. Malice was implied by the state court’s finding of deliberate discrimination, the acts and conduct of 

debtor in the context of the surrounding circumstances, and the imposition of a civil penalty. Fuller v Rea (In re Rea), 606 B.R. 

531, 2019 Bankr. LEXIS 2364 (Bankr. S.D.N.Y. 2019). 

95.  Sufficiency of evidence  
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